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Association Activities 


“So LITTLE FOR EVE,” a new estate planning film produced by the 
Trust Division, New York State Bankers Association, was pre- 
sented at a meeting of the Section on Wills, Trusts and Estates, 
Joel Irving Friedman, Chairman. At the same meeting Edward 
R. Finch, Jr. reviewed recent decisions. 

Professor Kingman Brewster, Jr. of the Harvard Law School, 
and Breck P. McAllister, Chairman of the Association’s Special 
Committee on Antitrust Laws and Foreign Trade, discussed 
problems which arise from the application of the antitrust laws 
of the United States to foreign commerce of both American and 
foreign corporations. The meeting was under the auspices of the 
Section on Trade Regulation, Edgar E. Barton, Chairman. 

The Section on Taxation, Milton Young, Chairman, has 
announced a series of three panel discussions on “Tax Aspects of 
Estate Planning.” The topic covered at the February 18 meeting 
was “Personal Tax Planning” by Charles Looker and William 
E. Murray. ““The Closed Corporation and Estate Planning” by 
Orrie P. Stevens and Leo A. Diamond was the topic covered at 
the March 4 meeting and a second discussion on the same subject 
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by Bertram Harnett and Mrs. Carolyn K. Tenen will be held on 
March 13. 
0@e 


THE ASSOCIATION'S photographic exhibition will open at 4:30 
P.M. on March 20 under the sponsorship of the Committee on 
Art, Alexander Lindey, Chairman. 


o@o 


THE SEVENTH CONFERENCE Of the International Bar Association 
will be held in Cologne, Germany, July 21-26, 1958, at the invita. 
tion of the Deutscher Anwaltverein (German Bar Association), 
Assisting in the organization and arrangements for the Confer- 
ence will be the K6lIner Anwaltverein (Cologne Bar Association), 

The International Bar Association is a federation of the 
national bar associations of thirty-five countries, with approxi- 
mately five hundred individual members of the legal profession 
from all parts of the world affiliated as Patrons. 

The following topics will be discussed at Cologne on the basis 
of papers prepared by individual members of the various national 
bar associations: 

1. International Problems of Tort Liability and Financial Protection 

Arising out of Atomic Operations. 


(Rapporteur and American Bar Association author—Dean E. 
Blythe Stason of the University of Michigan.) 


2. The American Close Corporation and its Equivalent, and the 
Status of Wholly-Owned Subsidiaries in Other Countries. 


(Rapporteur—Maitre Philippe Gastambide of France; ABA author 
—Willard P. Scott, Esq., of New York.) 


3. Monopolies and Restrictive Trade Practices. 


(Rapporteur—R. O. Wilberforce, Q.C., United Kingdom; ABA 
author—Edward F. Howrey, Esq., of Washington, D.C.) 


4. The Legal Profession: 

(a) Insurance Protection against Any and All Types of Lawsuits— 
the Propriety and Legality. 
(Chairman of the Committee—Ilmo. Sr. D. Roberto Reyes 
Morales of Spain; ABA member—G. A. Whitehead, Jr., Esq., 
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of New York; Consular Law Society Member—Theodore R. 
Kupferman, Esq., of New York.) 

(b) Qualifications to Practice Law in the Foreign and Interna- 
tional Field. 
(Chairman of the Committee—Sr. Manuel G. Escobedo of 
Mexico; ABA Committee Member—John J. Goldberg, Esq., 
of San Francisco.) 

(c) Consideration of the Various Plans for Providing Retirement 
Income for Members of the Legal Profession. 
(Chairman of the Committee—Dr. H. M. Voetelink of the 
Netherlands; ABA Committee Member—John R. Nicholson, 
Esq., of Chicago.) 


. Administration of Foreign Estates. 


(Chairman—Dr. Jur. Bernt Hjejle of Denmark; Vice Chairman— 
H@yesterettsadvokat Ole Thorleif Rged of Norway; ABA Com- 
mittee Member—Otto C. Sommerich, Esq., of New York.) 


. International Shipbuilding Contracts. 


(Chairman of the Committee—H@¢yesterettsadvokat Per Brunsvig 
of Norway; ABA Committee Member—Alan B. Aldwell, Esq., of 
San Francisco.) 


. Protection of Investments Abroad in Time of Peace. 


(Chairman of the Committee—Dr. Kurt Ehlers of Germany; ABA 
Committee Member—Lowell Wadmond, Esq., of New York.) 


. Legal Aid. 


(Chairman of the Committee—Sir Sydney Littlewood of the United 
Kingdom; ABA Committee Member—William H. Avery, Jr., Esq., 
of Chicago.) 


. International Judicial Cooperation—Bases for Agreement between 


Civil Law and Common Law Countries. 


(ABA Chairman of the Committee—Harry LeRoy Jones, Esq., of 
Washington, D.C.; ABA Vice Chairman—Philip W. Amram, Esq., 
of Washington, D.C.) 


A Resolution will be acted upon by the General Meeting (the 


controlling body of the IBA) which was drafted in 1956 at the 
Oslo Conference by a committee of which William Harvey 
Reeves of New York was a member, concerning limitations on 








110 THE RECORD 





sovereign immunity of friendly alien sovereigns for commercial] 
dealings with persons and corporations in other countries. 

There will also be a meeting at Cologne of the Advisory Con. 
mittee on Professional Ethics—appointed by Member Organiza. 
tions after the adoption at Oslo of the International Code of 
Ethics for the Legal Profession. Dr. J. R. Vodte of the Nether. 
lands is Chairman. 


The Conference will be held in the Giirzenich in Cologne. 
The Giirzenich, erected in the 15th century, is one of the out. 
standing buildings in Cologne. From medieval times, visiting 
royalty and official guests of the city have been received there. 
Although badly damaged during the Second World War, it has 
been completely restored and modernized. 

It is planned to have simultaneous translations for the Plenary 
Sessions and other sessions which will be held in the Great Hall 
of the Giirzenich. 

SOCIAL EVENTS 


Among the social events will be an excursion to the Petersberg, 
the famous hilltop restaurant overlooking the Rhine, where the 
Deutscher Anwaltverein will give a “Kaffeetafel’ (coffee and tea 
party). The tour will then proceed to Kénigswinter, and from 
there by steamer back to Cologne. Other social events include a 
reception by the Federal Minister of Justice, to be held in the 
Schloss Briihl, a unique example of the high Baroque style. The 
Mayor of Cologne will receive conferees and guests at a reception 
in the Walraf-Richartz-Museum. The closing banquet will be 
held at the Giirzenich. 

OFFICERS 


The Officers of the IBA are Dr. Emil von Sauer (President of 
the Deutscher Anwaltverein, Germany), President; Loyd Wright 
of Los Angeles (Past President of the American Bar Association), 
Chairman; Gerald J. McMahon of New York, Secretary Gen- 
eral; Thomas G. Lund (Secretary of The Law Society in Eng- 
land), Treasurer; Rolf Christophersen (Norway) and Hein 
Brangsch (Germany), Assistant Secretaries General; Paul B. 
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De Witt (Executive Secretary of The Association of the Bar of the 
City of New York), Assistant Treasurer; and one Vice Presi- 
dent from each Member Organization. Conference arrangements 
in Cologne are under the direction of Dr. Walter Oppenhoff, 
President, and Dr. Herbert Glaub, Secretary of the Kélner 
Anwaltverein. 

Further information may be obtained from Gerald J. Mc- 
Mahon, Secretary General of the International Bar Association, 
501 Fifth Avenue, New York 17. 


°e@o 


Dr. NICOLO DI BERNARDO, alternate delegate of the Republic of 
Italy to the United Nations and rapporteur on the Status of 
Forces Agreement to the Italian Parliament, was the guest of the 
Committee on International Law, John R. Stevenson, Chair- 
man. Dr. Di Bernardo discussed with the Committee the practi- 
cal and political aspects of the Treaty as viewed by a country in 
which foreign troops were stationed. 


o@Mo 


Tue 48TH BIENNIAL CONFERENCE Of the International Law Asso- 
ciation will be held at New York University Law Center from 
September 1~—7, 1958. This is the first meeting of the Association 
in the United States since 1930. John J. McCloy is Chairman of 
the Planning Committee for the Conference. The meetings will 
be held in Vanderbilt Hall, New York University Law School. 
Further information may be obtained from Joseph M. Sweeney, 
Honorary Secretary-General of the Conference, New York Uni- 
versity Law Center, New York 3. 


e@o 


THE COMMITTEE on Copyright, Edward A. Sargoy, Chairman, 
has reaffirmed its position taken in prior years that the provision 
in Section 1 (e) of Title 17, U. S. Code, “Copyrights,” which since 
1909 has exempted a reproduction or rendition of a copyrighted 
musical composition by or upon a coin-operated machine from 
being deemed a public performance for profit unless an admis- 
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sion fee is charged to the place of rendition, is today an anomaly 
of the law which should be repealed. The Committee has als) 
indicated its approval in principle of S. 1870 which substantially 
modifies the effect of the exemption. 


o@o 


PROFESSOR MILTON HANDLER, whose annual review of antitrust 
law is a feature of the program of the Committee on Post-Admis. 
sion Legal Education, Ernest A. Gross, Chairman, has recently 
published “Antitrust in Perspective.” The study analyzes the 
development of the antitrust laws in terms of their legislative 
purpose and judicial interpretation. 














Omaly 
IS also 
Atially 


‘trust 
dmis- 
cently 
°s the 
lative 











March 


March 


March 


March 


March 


March 


March 


March 


March 


The Calendar of the Association 


17 


for March and April 


(As of February 24, 1958) 


Dinner Meeting of Committee on Professional Ethics 
Dinner Meeting of Committee on Corporate Law 


Meeting of Section on Taxation 

Meeting of Committee on State Legislation 

Dinner Meeting of Committee on International Law 

Dinner Meeting of Committee on Law Reform 

Dinner Meeting of Special Committee to Study Passport 
Procedures 


Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Executive Committee 


Dinner Meeting of Committee on Military Justice 
Dinner Meeting of Committee on Copyright 


Meeting of Special Committee to Cooperate with the 
International Commission of Jurists 

Dinner Meeting of Subcommittee of the Committee on 
Labor and Social Security Legislation 


Stated Meeting of the Association, 5:00 P.M. Buffet Sup- 
per, 7:15 P.M. 
Meeting of Committee on State Legislation 


Meeting of Section on Trade Regulation 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on the Domestic Relations 
Court 

Dinner Meeting of Committee on Federal Legislation 


Meeting of Section on Taxation 

Dinner Meeting of Committee on Foreign Law 
Dinner Meeting of Committee on the Bill of Rights 
Dinner Meeting of Committee on Aeronautics 


Meeting of Section on Corporate Law Departments 
Meeting of Library Committee 
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Meeting of Committee on State Legislation 
Meeting of Committee on Insurance Law 


Meeting of Committee on Admissions 

Meeting of Section on Corporate Law Departments 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 


Opening of Photographic Show, 4:30 P.M. 
Dinner Meeting of Committee on Medical Jurisprudence 
Meeting of Committee on State Legislation 


Dinner Meeting of Committee on Labor and Social Se. 
curity Legislation 


Meeting of Committee on Arbitration 


Meeting of Section on Wills, Trusts and Estates 
Meeting of Committee on State Legislation 
Dinner Meeting of Committee on International Law 


Dinner Meeting of Executive Committee 


Meeting of Section on Banking, Corporation and Busi- 
ness Law 


Dinner Meeting of Committee on Professional Ethics 


Meeting of Committee on State Legislation 
Meeting of Committee on Foreign Law 


Meeting of Section on Litigation 

Meeting of Committee on the Domestic Relations Court 

Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on Federal Legislation 

Dinner Meeting of Committee on Legal Aid 


Dinner Meeting of Committee on the Bill of Rights 
Meeting of Committee on State Legislation 


Meeting of Committee on Admissions 
Meeting of Section on Administrative Law and Proce- 
dure 
Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
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Meeting of Library Committee 


Meeting of Section on Jurisprudence and Comparative 
Law 
Meeting of Committee on the Domestic Relations Court 


Dinner Meeting of Committee on Medical Jurisprudence 


Meeting of Section on Trade Regulation 











The President’s Letter 


To the Members of the Association: 


As many of you undoubtedly know, a representative Special 
Committee under the chairmanship of former President Webster 
has been quietly but effectively conducting a campaign to attract 
new members. Excellent progress is being made, but a word on 
the subject to the entire membership seems in order. 

First, let me stress again the words of John W. Davis: “We are 
not, and we should not be, an exclusive organization: But it 
should be well understood that membership in this body is con- 
sidered by those who confer it and by those who receive it as a 
badge of professional honor to be worn and treated as such.” 

Second, I am sure that every member of this Association knows 
at least one lawyer who qualifies for our “badge of professional 
honor” but who for one reason or another is not a member. If 
all of you would assume the responsibility of encouraging and 
helping them to become candidates for membership, the Asso- 
ciation’s influence and financial security would be immeasurably 
strengthened. . 

Finally, sight should never be lost of our desire to attract to 
early participation in our affairs the many worthy young lawyers 
who commence their professional careers each year. 

I know I speak for Mr. Webster and his Committee in urging 
you to make a conscientious effort to confer the “‘badge of pro- 
fessional honor” on those of our brethren who should wear it and 
would treat it as such. 


Louts M. Logs 
February 17,1958 
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Our Courts Face the Future 


By THE HoNorRABLE BERNARD BoTEIN 
Presiding Justice, Appellate Division, First Department 


This will be my first formal address since I became Presiding 
Justice of the Appellate Division, First Department, and hence 
itis an appropriate occasion for giving you some of my views on 
the future that we all face together. I should add that I presume 
to speak only for myself, and not for our court, although I sus- 
pect that any similarity between my views and those of several of 
my colleagues is not entirely coincidental. 

Currently our sights are trained on outer space. Overnight we 
awoke to find our military and scientific supremacy challenged. 
The complacent image we held of America as the undisputed 
apostle of progress in every sphere, which we confidently ex- 
pected all the world to share, has been shaken. We wrench our 
gaze away from whirling Sputniks and look inward only to ask 
why we have not trained more and better experts in the physical 
sciences, so that we too can conquer outer space. In thus laying 
aside the microscope for the telescope, we may negligently per- 
mit sustaining inner resources, such as our sense and spirit of 
freedom, to decay. 

For freedom on earth must be won right here on earth, not in 
outer space; and it must be won in the minds of men on earth. 
The image of America as the leader in the realm of the vital 
freedoms, equality and human dignity must be preserved and 
strengthened. It is an asset we dare not neglect nor take for 
granted. Our own certainty that we cherish and preserve individ- 
ual liberties infinitely better than will ever be possible under a 
totalitarian form of government is not enough. In this age, when 
more ground is won by propaganda than by arms, a truth untold 
will be crushed to earth by lies. We must maintain the image of 





Editor’s Note: This address was delivered before the Stated Meeting of the Asso- 
ciation on January 21, 1958 and was under the auspices of the Committee on Post- 
Admission Legal Education of which Ernest A. Gross is the Chairman. 
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which we are so proud in all its shining glory, for the world and 
for ourselves—a beacon for all peoples groping in the darkness, 

With the great new forces at work throughout the world, creat. 
ing new stresses and strains, new flaws must appear in our body 
social and old deficiencies will be exposed. We must adjust to the 
ascending tempo of events, endeavoring to accommodate our. 
selves to the emerging new pattern of life. Yet at the same time 
we must preserve the dearly won values and ideals that have 
proven their worth in our civilization. Here we clash with other 
ideologies that demand pragmatic proof of the superiority of our 
fundamental beliefs. 

Our judicial system is one of the chief assets in this struggle to 
win the minds and hearts of men all over the world and to fortify 
the faith of our own citizens in their form of government. We 
are justly proud of our courts, as defenders of our liberty, prop- 
erty and security. Ideally, we set them apart as institutions above 
the compromises and accommodations to be encountered in most 
walks of life, and beyond the politics with which we associate 
most public offices. 

Here we can be proud that the picture we show the world is in 
marked contrast to the brand of justice dispensed by the courts 
of many other lands. I happen to be intimately aware of the 
importance our State Department sets on the image of justice 
that we portray to the world. Some years ago I wrote a book about 
the judiciary. Whatever its literary merits, it attempted to por- 
tray our judicial processes faithfully and in a favorable light. 
So important does our government deem dissemination of such 
information, that this book, which created no particular furor in 
the United States, has been published under our government's 
aegis in a dozen languages—and distributed in areas where we 
are seeking to impress people with the advantages of our way 
of life. 

Our system of justice can never be perfect, but lately and at 
least locally its imperfections have seemed to loom larger and 
deeper than formerly. Change is the rule of life, and the fast- 
moving events of today underline the failure of our legal system 
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to keep pace. The law should be deliberate and not commit itself 
to new patterns without full consideration—but deliberation is a 
far cry from stagnation, and when the world moves, the law must 
move. The bar and the bench are the custodians of the country’s 
judicial system and because of their experience and expertise we 
would expect them to be the architects of its future growth. My 

urpose tonight is to urge bench and bar to shake off their inertia 
and fulfill their responsibility to the public; to square reality 
with the still radiant image of American justice, and direct the 
course of change, so that the revisions will be efficient and har- 
monious, rather than revolutionary and dislocating. 

I am sure I need not spell out again for you tonight the in- 
creasingly serious problems which confront our legal system in 
this city—problems which plague us largely because we have per- 
sisted in ignoring the advent of the Twentieth Century. Our 
courts are functioning with much the same facilities they had 
fifty years ago, when they were attuned to the tempo of a smaller 
population and a less complex age. The accumulating pressures 
have made the American ideal of justice—envisioning an even- 
handed, serene and contemplative determination of controver- 
sies—more and more illusory. 

I spoke here last year at some length about the increasing 
emphasis on quantitative disposition of cases, which will inev- 
itably result in changing the courthouse from a dignified forum 
for the deliberate resolution of legal disputes to a market place 
for bargaining on cases—particularly accident cases. Competent, 
dedicated judges are reduced to the status of glorified claims 
agents. I shall not enlarge upon this theme, other than to say that 
the spectacle is sordid and undignified, and presents a tarnished 
and degraded image of our Goddess of Justice to our people and 
to the world. 

Much of our difficulty lies in the fact that, while we have tem- 
porized with makeshift expedients, we have made no real plans 
to accommodate ourselves to the sweeping changes of science and 
society. We are like the harness manufacturers who hoped the 
public would forego the automobile for the horse and buggy. But 
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the world of the law is a microcosm which mirrors the larger 
world of affairs. Every far-reaching technological and social 
change must inevitably have an impact on our judicial system. In 
the last half-century our population has doubled, and our pro- 
ductive system has multiplied tenfold. The more complex society 
of today demands improved methods of dealing with disputes in 
a hundred new areas of friction and controversy. The advent of 
one invention alone—the automobile—is responsible for many 
of our current problems. 

The vast increase in court business in our civil courts has 
reflected largely an increase in the number of cases to recover 
damages for personal injuries, over 85% of the new law issues in 
the Supreme Court of the state for the past year were personal 
injury actions. The percentage is higher in the lower courts. Over 
60% of these cases arise from automobile accidents. They clutter 
our court calendars in constantly growing numbers, so that in 
some of the judicial districts of the state it takes three or more 
years before tort jury cases can move to the head of the calendar. 

Fewer and fewer cases are actually tried, however, although 
judges are busier than ever; probably because so few personal 
injury cases are brought with any expectation of trial. I imagine 
most of them are instituted with the knowledge that all of the 
resources of the court will be brought into play to effectuate set- 
tlements. At the turn of the century, statistics show that 50% of 
the cases on the calendar were tried. Twenty-five years ago 25% 
of the cases were tried. Today the figure is 9%. In New York 
County last year, only 295 cases were tried by jury, about one- 
third as many as were tried twenty years ago. 

So while these cases are not the stuff of constitutional history, 
and add little to the development of jurisprudence, they are by 
volume and economics the main concern of our juridical system. 
Since 1942 the number of registered automobiles in New York 
State has doubled, and the number of vehicle accidents has 
trebled. All projections for the future indicate constant increases. 

Thus far, due in large measure to the inspired and heroic 
efforts of my distinguished predecessor, David W. Peck, we have 
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managed to hold back the flood which would otherwise have 
engulfed us. However, we have practically stripped our arsenal 
under the present system, and have fought at best a delaying 
action. Each new procedure has managed to roll back the tide 
somewhat at the time of adoption, but then the effect wears off 
and the flood waters begin to rise again. 

For example, the initial impact of our latest procedure, the 
statement of readiness, has already begun to level off. As a result, 
there has been an increase of six months in the waiting time for 
atort jury trial in the Supreme Court, New York County, since 
June 1957. The court’s resources are now being strained close to 
the breaking point. The judges are working long, hard and con- 
scientiously. Yet we can expect the intake of business steadily to 
increase. If we have been unable to cope successfully with the 
impact of the automobile, which has been with us for half a cen- 
tury, how will we manage with the problems further technologi- 
cal advances in the offing will thrust upon us? 

Swept along on the swift torrent of modern living, few of us 
have the foresight or energy to think beyond those problems that 
touch us immediately. If I were practicing law, and doing well at 
the same old stand, I doubt that I would experience the urgent 
concern I am voicing tonight. Most lawyers today appear in court 
infrequently, and so have no immediate, impelling incentive to 
improve the judicial system. Those who do appear regularly, the 
specialists in personal injury litigation, are well satisfied with 
things as they are. The courthouse affords a cozy, familiar place 
in which to settle 95% of their cases. And calendar delay doesn’t 
bother them; they maintain an inventory that never decreases in 
value. 

I can understand, even if I don’t applaud, the indifference of 
the legal profession; but abuses in our court system will not cure 
themselves. I therefore urge the members of the legal profession 
to join forces in a common effort to improve the structure and 
functioning of the courts because I believe it is their solemn 
obligation and simple duty. Lawyers and judges are best quali- 
fied to assume leadership in performing this task and I believe 
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that at no time in our history has it been so important that our 
legal system justify the faith still reposed in it by the public, 

We may not be favored with the dispensation sometimes 
accorded futility—of slowly fading away into ultimate eclipse. If 
we fail to undertake this assignment, if we shrug it off as someone 
else’s job, there must come a time when an aroused public will be 
goaded into taking it out of our hands. Hence, if we are not the 
planners and engineers of the new order, we may well be swept 
along by the ground swell of public reaction. 

Now it may be that the public, like the profession, will wince 
whenever it looks at the untidy face of justice, but then hurry by 
and become immersed in its more engrossing affairs. Few of us 
will bestir ourselves about general conditions that do not affect 
us specifically and acutely. Very likely a new generation knows of 
no other kind of justice. 

The fact that court shortcomings sting only a small portion of 
the people at any one time may account for the fact that they have 
not yet been spurred into activity. But when the economics of 
judicial inefficiency hits the pocketbook of the average citizen 
hard enough to make him wince, he will demand action. 

The sparks which may ignite a smouldering situation into flame 
can already be detected in the automobile injury situation. Auto- 
mobile insurance is now compulsory in this state. All of us feel 
the pinch of its cost. The experience of other states, such as Mas- 
sachusetts, with compulsory insurance laws, is that the rates never 
fall, but always rise. Court statistics show that the recoveries in 
personal injury suits are rising sharply and continuously. Since 
1939 the size of the average New York County jury verdict has 
more than tripled. It would therefore appear likely that the cost 
of automobile insurance will also rise in the years to come—per- 
haps to the point where it comes dangerously close to pricing 
itself out of the market for certain low or moderate income 
groups. And if the cost of insurance means the difference be- 
tween operating and not operating a car, those people will want 
to know why. 
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They will learn that the insurance companies claim they can 
operate profitably only if they pay out less than 50 cents of each 

remium dollar for claims. Furthermore, a study of the closing 
statements filed in the Appellate Division reveals that the aver- 
age claimant, after deducting lawyer's fees and expenses, retains 
only about half of the total recovery on his claim. In other words, 
only a little over twenty-five cents out of every premium dollar 
finds its way into the pocket of the injured party, and often years 
after the money could be used most efficiently. Over a period 
of profitable insurance company operations, the public pays in 
insurance premiums alone four times the actual compensation 
that the accident victims receive. 

But the care owner as a taxpayer also pays his share of the esti- 
mated cost of over $60,000,000 a year for the maintenance of our 
court structure, largely for civil courts. When he learns that only 
five or six percent of the personal injury cases go through trial, 
so that most of this money is spent to afford the parties a place to 
bargain and haggle under judicial auspices, he may want to take 
along, hard look at his courts. He will want to know whether an 
expensive court structure is justified, especially when reliable 
studies tell him that 80% of the cases closed in the New York 
County Supreme Court brought less than $6,000, which is the 
jurisdictional ceiling of the City Court; that in the City Court 
less than 1% of the cases realized more than $3,000, which is the 
jurisdictional ceiling of the Municipal Court; and in the Munic- 
ipal Court 95% of the recoveries were under $1,000. The citizen 
may then feel it’s an indefensibly involved, long and expensive 
way to secure a trial for so few accident victims, who will more- 
over wind up with only about half of the jury’s award. Top off 
this heady brew with the fact that our calendars will probably 
fall even further behind, and in the flood of his resentment he 
may sweep all this business out of the courts. Unless lawyers and 
judges make a real, combined effort to reduce costs by greater 
efficiency in processing of personal injury claims, both in the 
courts and in the law offices, they may find they have priced their 
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product so highly that the public has taken it out of their hands 
and provided some other nonlegal and nonjudicial means of deal. 
ing with it. 

I personally believe personal injury litigation can best be 
handled in the courts—provided it can be done efficiently, eco. 
nomically, with dignity and without delay. But the legal profes. 
sion must interest itself and work toward that end—or relinquish 
that right to those lacking its competence. 

How do we go about achieving desperately needed improve. 
ments—not only in the handling of personal injury litigation but 
in so many branches of court work, such as matters affecting the 
family as an integral unit, commercial disputes and other areas? 
How do we conform the administration of the courts to the stand- 
ards you would require in your law offices, or that the business- 
man would demand in his establishment? In two ways—the one 
immediate and the other long-range. 

First, we must solve yesterday’s problems, and then move on 
to tomorrow. We have taken many new lodgers into our house, 
but we have made no structural changes. We have improvised as 
we went along, often sweeping our problems under the rug. We 
must begin by a real housecleaning job, knocking down useless 
partitions, eliminating overlapping, and installing modern house- 
keeping methods. Fortunately, the bar has a ready-made program 
to which it can apply its shoulders—a program that has been con- 
ceived and more important, in large measure preserved, in the 
face of discouraging odds. The planning, spade work and slow, 
grim, tenacious building has been the work of a few dedicated 
lawyers. I refer, of course, to the plan of the Temporary Com- 
mission on the Courts, headed by Harrison Tweed. 

Understand, this is not a program projecting far into the fu- 
ture. If it’s not quite a rescue operation for a sinking ship, it is at 
least an emergency measure for a badly floundering and buffeted 
one. And most of us, the only persons possessed of the skill and 
experience properly to overhaul the ship, are content to sit on 
the decks and go down with the status quo. 

This is the time of decision—the year in which a plan must be 
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launched by the Legislature or we give up all hope of ever reor- 
ganizing the court system pursuant to a plan shaped and pre- 
sented by the legal profession. We must all do everything we 
appropriately can to advance its progress. 

There are those who imagine they possess vested interests in 
the courts as they are presently constituted. There of course can 
be no moral, social or economic justification for setting the sel- 
fish interests of the few above the welfare of the community. And 
at this critical juncture in world history, when the image of Amer- 
ican justice should shine forth radiant and unblemished, it is 
simply unthinkable that the selfishness of a handful of entrenched 
men should disenchant the millions of residents of this city with 
their courts. 

But if this plan is done to death this year it will be by its friends 
as well as its foes—by the indifference of decent lawyers and the 
opposition of persons of good intentions, who are playing into 
the hands of foes of court reorganization, and fail to understand 
the legislative process in actual operation. The genius of our 
form of government lies in its capacity to absorb all kinds of 
compromises, and yet make substantial progress. I believe the 
recently announced Tweed Plan, if approved, marks a giant step 
forward. Yet there are some ardent friends of court change who 
would like to see it make two giant steps forward, and who are 
denouncing the plan as inadequate. They are doing the cause 
of court reorganization a tremendous disservice. 

I too would like to take the two giant steps. I too have certain 
reservations about certain proposals, and there are other meas- 
ures I think should be incorporated in the plan. I too regret what 
was evidently deemed the pragmatic political necessity of elim- 
inating upstate village, town, and city court justices from the pro- 
posed consolidation. Any two lawyers studying any plan for court 
improvement would come up with widely differing additions and 
subtractions. But the aggregate of our criticisms would furnish 
the plan’s enemies with ammunition with which to scuttle court 
reorganization. I am enthusiastically and strongly for the plan in 
general and on balance; and I don’t propose to add my few excep- 
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tions to the others that might collectively weigh it down and pre. 
vent it from getting off the ground. 

Whatever withdrawals the Tweed Commission may have made 
from previous positions were made in the honest belief that they 
were essential to obtain any substantial measure of court reor- 
ganization. They were designed to avoid what seemed to be in- 
superable political obstacles. We must not be political Pollyannas 
and insist on going down to glorious defeat, when on the eve of 
achieving the most extensive court improvement in this century. 
The much vaunted court reorganization in New Jersey left many 
courts untouched, which are just now receiving attention. 

Now, the Tweed program will help immensely with our pres- 
ent and immediate problems, and without its adoption the future 
will be bleak indeed. But it will not, if adopted, solve many prob- 
lems. It is unlikely, for example, to affect appreciably the evil 
of calendar congestion. Once we have dealt with the problems 
which now confront us, we can turn to planning for the future, 
so that we need never again be compelled to plunge into emer- 
gency measures to shore up an overburdened judicial structure. 
We can avoid such sporadic adventures by continuing, long- 
range studies in the process of litigation designed to result in 
lasting benefits for our changing society. However, before ven- 
turing to make any profound change in our judicial process, such 
studies must be made in depth and in all dimensions. This 
requires a search for data not usually available to judges and 
lawyers in their respective roles. A case, our usual daily fare, 
measures individual reactions to laws, but in tailoring our juridi- 
cal processes to the greatest common good we might at least try 
to measure mass or societal reactions. 

I would like to try to extend to our professional life modern 
scientific research methods that are used in other fields of human 
endeavor. We men of law traditionally are not good scientists. 
We rely on the force of argument to form a priori conclusions. 
This may be effective in litigation, but not in social planning. 
In our studies, the social science methods of objective inquiry 
might be most productive. 
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Some studies that are under way are beginning to scratch the 
surface in this regard. One of these is the Columbia University 
Project for Effective Justice, which has been in operation since 
the summer of 1956. Many of the statistics I have quoted were 
gathered by this excellent project. It began its work with no pre- 
conceived bias as to what remedies should be proposed to deal 
with existing flaws in our system of civil justice. It is interested in 
investigating some of the important questions that are capable 
of investigation along empirical lines. Knowing the facts often 
makes the solution self-evident. The Columbia project seeks out 
those facts. For example, right now it is investigating these ques- 
tions, among other things: 


(a) What do the contingent fee closing statements filed 
in the Appellate Division, First Department show with 
respect to various aspects of personal injury cases in that 
Department? 


(b) Has the comparative negligence rule in the seven 
states that adopted it resulted in fewer and shorter trials 
or fewer jury trials? 


(c) Would a rule awarding interest from the date of 
injury (instead of judgment) facilitate or complicate proc- 
essing of personal injury cases? 


(d) Does the Massachusetts auditor system reduce or 
increase the amount of time and work needed to process 
auto injury litigation? 


Recently, this Association, under the leadership of Louis M. 
Loeb, has joined forces with Columbia in a combined endeavor 
that will broaden the scope of the original Project. I anticipate 
great things from this alliance, as the Columbia Project has 
already exhibited the fruits of its imaginative yet painstaking re- 
search; and the judges in this Department have long had good 
reason to regard the Association of the Bar as a staunch, intelli- 
gent and forward-looking friend of the court. 

To sum up then—our job, as I see it, is twofold. First, we must 
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come to terms with the past so we can function to our full poten- 
tial in the present, by modernizing our court structure along the 
lines of the Tweed Commission program. Then we must turn to 
planning for the future, so that we can not only keep abreast of 
changes in society, but be a step or two ahead. 

The life of the law may well have been experience, but its 
continued survival may lay in anticipation. We ourselves must 
conform to the standards we daily apply to litigants, and like our 
creature, the hypothetical prudent man, we must take all neces- 
sary steps to deal with that which is reasonably foreseeable. A 
program of sound, scientific study of our needs and problems is 
an indispensable requisite to constructive and knowledgeable 
change. I don’t profess to know what such studies will show about 
our existing problems, developing trends, or atrophying func- 
tions—but I do know this—we won’t get the answers unless we 
first ask the right questions. 
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The Prosecutor and Civil Rights 


By ‘THE HONORABLE PAuL W. WILLIAMS 
United States Attorney for the Southern District of New York 


By the title which I have chosen I have suggested the necessity 
of reconciling the obligation of the prosecutor to meet the rising 
tide of crime, both organized and individual, with Civil Rights 
which are guaranteed by the Constitution. 

In the past year major crimes have increased by 7%. In the last 
two years there has been an increase of over 21%. Statistics fur- 
nished by the Federal Bureau of Investigation indicate that for 
the first time there were more than 2,750,000 major crimes. When 
we view this appalling number of crimes, and particularly the 
increase in the incidence of crime among all classes of society, 
when we see bold crimes, such as the slaying of Albert Anastasia 
in the very heart of New York City, committed obviously by 
organized groups followed by the meeting of the Appalachin 
mob in upstate New York, one ponders the question of whether 
our existing system of criminal justice is able to meet the chal- 
lenge of modern crime. 

In considering this topic, I wish to discuss briefly civil rights 
as applied to criminal law; second, the growth and techniques of 
organized crime; and third, the task of the prosecutor in en- 
forcing law and order within the limits of our traditional crim- 
inal procedures. 


PROTECTION OF THE ACCUSED 


From the moment that a defendant is apprehended until the 
rendering of the verdict, the prosecutor is limited by rules of 
procedure which exist to safeguard the freedom of the defendant 
and insure him a fair and speedy trial. This procedure, based on 
constitutional requirements, is one which changes in the light of 
our past experience and our civilized concepts of fairness and 
justice. 


Editor’s Note: Mr. Williams delivered this address before The County P;ssecutors’ 
Association of New Jersey. 


129 








130 THE RECORD 


The Supreme Court under the due process clause of the Four. 
teenth Amendment and its responsibility for the administration 
of federal criminal law has rendered decisions which have had a 
major impact on the prosecutor. And, the tendency of these deci- 
sions has been to make more rigorous those standards which 
prosecutors must maintain. 

It is not my purpose to lecture on the importance of the dis- 
ciplined maintenance of these standards, but rather to emphasize 
the importance of the District Attorney as a member of the Exec- 
utive branch of the Government, accepting his responsibility in 
the administration of criminal law. This is the trusteeship of the 
District Attorney, which he cannot delegate to anyone else, in- 
cluding the Judiciary. 

Each of us realizes only too well that at each stage of criminal 
procedure we are required to make decisions which involve the 
Constitutional Rights of the defendant. For example, under what 
circumstances is an arrest made? Was it with a warrant, or was it 
on the basis of probable cause of the commission of a crime in 
the presence of an officer? 

Or let us consider the question of search and seizure: (1) was 
there probable cause? (2) was the search pursuant to a warrant 
or incident to a lawful arrest? (3) was the search reasonable? 

The posing of such questions which have constitutional dimen- 
sions is of major importance at each point of criminal procedure: 
Both at the arrest, at the arraignment, and on the presentation of 
the case to the Grand Jury, and at the trial itself. 

The posing of these questions is of importance for a number 
of reasons: 

First, concepts such as the presumption of innocence, proof of 
guilt beyond a reasonable doubt, and due process rest on a thou- 
sand years of legal experience. We have learned through grave 
blunders and miscarriages of justice, both in England and in this 
Country, that when the passions of men prevail, injustice tri- 
umphs (I cite only the salem and witch-craft trials as a relevant 
example), and that it is only through an extensive search, sifting 
and analysis of the facts that logical and reasonable conclusions 
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can be drawn. The posing of these questions does encourage a 
procedure which seeks a conviction or acquittal on the basis of 
facts and reason. 

Second, such questions are important in that they act as a check 
on the power which we possess as District Attorneys. It is an old 
axiom that power corrupts, and as men we are subject to this 
weakness. The continual analysis of the facts of a case in terms 
of constitutional standards acts as a necessary check on the pos- 
sible abuse of our power. 

Third, the concepts to which I have referred above rest also 
on a certain concept of man and society. We believe that man is 
a rational person and endowed with a sense of dignity, and that 
a free society based on law and order most fully permits the devel- 
opment of these faculties of dignity and reason. Certainly, if such 
a society as ours is to grow in its sense of dedication to these prin- 
ciples, they must be applied at that point so crucial for any man— 
when his personal liberty is threatened. Every man who knows 
that he will be tried according to certain constitutional require- 
ments is free and knows fear only when he has committed a crime; 
but no man is free when he lives in continual fear of possible 
coercion, brutality, and injustice in the administration of crim- 
inal law. And, I would suggest that freedom and such fear are 
not compatible. 

Unless we as District Attorneys accept our responsibility in the 
maintenance of constitutional requirements in the administra- 
tion of criminal law, we not only destroy the fabric of our society, 
but invite from the Judiciary, both Federal and State, decisions 
which fail to recognize our legitimate problems as prosecutors 
and thus make impossible the performance of our task. Our 
responsibility at this point cannot be delegated. This is our trus- 
teeship which we must perform. 


THE GROWTH OF ORGANIZED CRIME 
IN THE LAST 25 YEARS 


Having discussed briefly this trusteeship of the District Attor- 
ney, I wish to comment on the growth and techniques of organ- 
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ized crime in the last 25 years in this country. It is only by stating 
the full scope of this growth that we begin to understand the 
difficulty of the task of the prosecutor and the dilemma which he 
presently faces. 

Starting with the days of prohibition, we saw the advent in 
America of organized crime on a large scale. There were differ- 
ent mobs operating in well-defined territories in the handling of 
liquor and these mobs often warred on each other. Their organ- 
ization was loose and their methods were crude compared with 
the type of organized crime which I perceive to exist at the pres- 
ent time. 

Since the 1930’s crime has become better organized and crim- 
inals often operate with the best legal and accounting advice. 
They have adopted corporate methods in the handling of vast 
enterprises. 

Of money, there is no dearth. In the field of narcotics, it is esti- 
mated that between 180 million and 300 million dollars a year 
are spent. In the field of labor racketeering it could amount to 
100 million very easily. It is estimated that between 14 and 16 
billion dollars are involved in gambling enterprises in one sort 
or another in this country. Of this amount, over 2 billion dollars 
goes into the pockets of the gamblers and the syndicates. I shall 
not try to estimate the millions of dollars which are involved in 
the distilling and sale of illegal alcohol, or in other areas of crim- 
inal activity. 

Needless to say, a large part of this money, and indeed, most of 
this money is not reported on income tax returns and is “hot” 
money. And, as hot money it goes into the channels of illicit 
trade such as narcotics, vice and other enterprises. Some of it, 
I believe, goes into Swiss numbered accounts and is siphoned off 
abroad where it can be invested without fear of discovery. 

Small wonder that these organized criminals recognize the 
necessity of setting up as a control an invisible government 
whose edicts are carried out by unknown enforcers and nameless 
assassins and who, themselves, are not prohibited from employ- 
ing the most modern devices to perpetrate their crimes and to 
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conceal them. Is it unreasonable to suppose that they will spend 
thousands of dollars for a collection of shiny cars and nothing for 
protection? 

It is not necessary to expand further on this brief description 
for you as District Attorneys are familiar with it. Probably very 
few are ever afforded the opportunity to see the entire picture for 
we are usually confronted with a mere branch of a syndicate in 
our districts, which, when destroyed, is rejuvenated by new per- 
sonnel and money from the central body. 

This is our major problem as prosecutors today. This is the 
menace which we must seek out and destroy. How do we both 
convict this type of organized criminal and yet remain true to 
our trusteeships as prosecutors? 


WHAT IS THE TASK OF THE PROSECUTOR? 


The responsibility of each'of us District Attorneys is the main- 
tenance of law and order in our districts. In order to attain this 
goal, we have to depend on the deterrent and coercive effect of 
the law. Each citizen must realize that the commission of a crime 
will bring swift conviction. It is this reputation for impartiality, 
swiftness, efficiency, and fair play which often is the factor which 
overtly and covertly induces some of our citizens to remain law- 
abiding; and, any factor which detracts from this reputation 
equally weakens the coercive and deterrent effect of the law. 

What are the factors which contribute to this reputation? 

First, the integrity and professional competence of the District 
Attorney and his assistants. When the community at large has 
trust and confidence in the District Attorney and his assistants, 
that they are fearless and aggressive, the community responds to 
the demands of the particular situation and gives its whole- 
hearted support. So, too, when the District Attorney is known to 
be capable of resisting the subtle pressures to which he is con- 
stantly subject, there is a corresponding increase in public con- 
fidence and in the deterrent effect of the criminal law. 

A second factor is the development of an efficient investigatory 
arm which conducts the criminal investigation. Every District 
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Attorney knows only too well that he is no stronger than his weak. 
est investigator. Agents who are to be effective must have an 
intimate knowledge of investigatory methods. As an example, we 
can be thankful in the Federal system for the FBI and the remark. 
able leadership of its director J. Edgar Hoover. 

Third, another factor is an efficient court system which ensures 
a speedy trial. When a criminal trial can be had only years after 
the commission of a serious crime, the deterrent effect is gone, 
for time blunts the memory of the original crime. 


A SPECIFIC ANALYSIS OF SOME 
METHODS AVAILABLE TO THE PROSECUTOR 


Permit me to analyze further the methods which I think are 
employed by most District Attorneys, and to point up the present 
dilemma in which many of us find ourselves. 

First, I assume that each investigatory agency has a number of 
informers on whom it can rely to supply the vital leads so often 
necessary in a particular case. Without question, we rarely accept 
implicitly the words of those informers who are of the under- 
world themselves without a careful corroboration of their stories. 
Yet, this system is vital in keeping one’s pulse on the activities of 
criminal gangs and individuals. 

Second, let us consider wiretapping. In some states, such as 
New York, wiretapping when done pursuant to warrant has been 
permitted. This technique has yielded valuable information 
which could be procured in no other manner in some serious 
cases. The telephone being the most frequent method of com- 
munication is one of the most common methods by means of 
which the criminal syndicate conducts its business. 

Third, let us consider the question of arraignments before the 
Commissioner or the Magistrate. It is customary that after an 
arrest a defendant is taken to the police station and the District 
Attorney’s office for fingerprinting, photographing, and question- 
ing. It is this brief period of questioning when a defendant, con- 
fronted by the evidence against him, will voluntarily give the 
authorities a confession. The defendant realizes when he views 
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the evidence that it is hopeless to pretend that he is innocent. As 
a result of this procedure, at least go% of all the criminal cases 
which come into our courts are disposed of by pleas of guilty. 
If the brief period of questioning before arraignment were to be 
eliminated, it would probably work a hardship in the enforce- 
ment of criminal law as we presently know it. 

I realize that the system of informers and the wiretapping is 
dirty business, but equally dirty is the type of organized crime 
with which we are confronted. I wonder whether a District Attor- 
ney can be realistically asked first, to tackle and eliminate the big 
time crime which confronts us, second, do this in a manner con- 
sistent with our trusteeship, and, third, within the limits which 
are being imposed on us. It appears to me that we are confronted 
with a dilemma in that we are asked to prosecute the crime syn- 
dicate according to certain minimum constitutional requirements 
with inadequate weapons. 

It is inconceivable to me that as District Attorney we would 
deliberately infringe the constitutional safeguards surrounding 
the defendant. It is equally inconceivable that we would use 
methods and weapons which are illegal. ‘Thus, I can only con- 
clude that if Congress and the State Legislatures do not take some 
steps to modernize and authorize the methods available to the 
District Attorney, our drive against organized crime must suffer. 

To illustrate this point further, let us consider the effect of 
certain decisions on the question of wiretapping and arraign- 
ments. (And, may I add, that I am not criticizing the Supreme 
Court at this point, for it merely interpreted, in the Benanti case, 
the statute according to its plain meaning and congressional 
intent.) 

The effect of the recent interpretation of Section 605 is to 
deprive all state and federal law enforcement authorities of the 
right to wiretap in any case, regardless of how serious, and to deny 
to federal authorities, and possible state authorities as well, the 
right to use leads which come from any wiretapping. The conse- 
quence of the present state of the law is to act as if the telephone 
was never invented and to eliminate a valuable source of evi- 
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dence, even in serious crime such as espionage, kidnapping, 
extortion and racketeering. 

Let us consider the effect of Mallory v. United States, 354 US. 
449, concerning the question of arraignments. In that case, a con- 
viction for rape in the District of Columbia was upset because 
the suspect had been arrested at 2 o'clock in the afternoon, was 
taken to the police station where he was interrogated on three 
different occasions for approximately 2 hours each until he 
finally confessed at 11 o’clock that night. With the holding of the 
case, I definitely agree. However, I am concerned at the range of 
the dicta which, in part, reads: 


“But he is not to be taken to police headquarters in order 
to carry out a process of inquiry that lends itself, even if 
not so designed, to eliciting damaging statements to sup- 
port the arrest and ultimately his guilt. ... 


“*** Circumstances may justify a brief delay between arrest 
and arraignment, as for instance, where the story volun- 
teered by the accused is susceptible of quick verifica- 
tion through third parties. But the delay must not be 
of a nature to give opportunity for the extraction of a 
confession.” 


I am not sure what is the full effect of this dicta, but if it is 
taken literally, it can eliminate the very brief period which we 
have often enjoyed prior to arraignment to confront the defend- 
ant with the evidence against him, after warning him of his rights 
under the Fifth Amendment. 

I shall not mention a number of other points which come to 
mind at this point, for they are obvious to all of us. However, 
I must state that I am convinced that the effect of some aspects 
of the present law is to handicap the District Attorney, render 
more difficult the efficient administration of criminal law, and 
weaken the deterrent effect of our agencies. The dilemma is clear. 
We must be true to our trusteeship, but can we do an effective 
job of prosecution with our present methods of investigation? 
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NEED FOR LEGISLATION 


The only answer which presents itself to this dilemma is a 
detailed presentation of our problems to the legislative bodies 
and a request for a legislative study, and new legislation. 

I think that this applies equally to the State Legislatures as well 
as Congress. In reference to Congress, there are a number of ques- 
tions which it can study and legislate on. For instance, there is 
the problem of wiretapping. Secondly, there is the problem of 
whether the Hobbs Anti-Racketeering Act should be amended 
to permit U.S. Attorneys to grant immunity to hostile witnesses 
in order to obtain vital testimony. 


NEED FOR REVIEW OF 
RULES OF CRIMINAL PROCEDURE 


A second answer is the appointment of an advisory committee 
by the Supreme Court for the purpose of reviewing the manner 
in which the Federal Rules of Criminal Procedure have worked in 
the last eleven years. A committee of this kind once existed and 
formulated the rules under which we now operate but it was dis- 
charged after the rules were issued in 1946. A study by a new 
committee would be most helpful in making a careful review 
of this problem of balancing the methods which are available to 
the prosecutor against the minimum constitutional requirements 
which safeguard the defendant. 

Such studies by Congress and the Advisory Committee of the 
Supreme Court would provide a sober and deliberate survey of 
some of the questions which I have attempted to raise here, and 
would result in changes which would make more effective our 
efforts. 

We are personally and officially committed to the overall 
importance of the Bill of Rights and the need to strengthen those 
rights. As you, Iam one who believes in the dynamic and evolving 
nature of those rights. They cannot and must not become static, 
for this is the sign of death. However, I am also a prosecutor and 
I have a responsibility to maintain law and order in my district. 
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And, as a prosecutor, my only plea is that the Legislatures and 
the Courts also realize that the methods of crime change and 
evolve into more clever schemes and that we as prosecutors must 
have the authority equally to change in order to cope with this 
development. 


THE ROLE OF THE PROSECUTOR 


In conclusion, I am not satisfied that I have dealt comprehen- 
sively with the problem that I have raised. I don’t think there is 
any clear answer or any panacea. I think more important than 
any amendments to the law or any changes in the rules of crim- 
inal procedure is the spirit of the prosecutor and his determina- 
tion to stand as the conscience of the community, to redress its 
wrongs, to protect its citizens against the criminals who threaten 
the lives, the property and much more important the morals of 
our citizens. 

If the prosecutor does his job I’m sure he will have the whole- 
hearted support of the citizens of his community. Victims will 
not be afraid to come to him with complaints. Witnesses will be 
willing to testify and the forces of evil will be destroyed. 

All of us as prosecutors, entrusted with a very special power, 
would do well to remember what the prophet Micah said: 


‘And what does the Lord require of thee but to love mercy, 
to do justly, and to walk humbly with thy God.” 
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Judicial Jurisdiction over Non-Residents; 
The Impact of McGee v. International 
Life Insurance Company* 

By Wi1u1s L. M. REESE 


Since our topic is the extent of a state’s judicial jurisdiction, 
it might be well to begin by stating what is here meant by the 
term. Judicial jurisdiction exists whenever a state has sufficient 
contact with a person or thing to make it consistent with the 
requirements of due process for the state to try in its courts a par- 
ticular case relating to that person or thing.’ As such, judicial 
jurisdiction must be sharply distinguished from notice and 
opportunity to be heard. A judgment is invalid under the due 
process clause of either the Fifth or the Fourteenth Amendment 
if the defendant was not given reasonable notice and a reasonable 
opportunity to be heard.” But even if he was given such notice 
and such opportunity to be heard, the judgment will still be in- 
valid unless the state had a valid basis for the exercise of judicial 
jurisdiction over him. So one can give an English defendant, for 
example, good notice by registered mail, and one can afford him 
adequate opportunity to be heard by delaying the proceeding 
until he has had ample time to reach this country. Nevertheless, 
a judgment rendered in such a case will be void if the English 


Editor’s Note: Professor Reese delivered the lecture published here at a meeting 
of the Section on Banking, Corporation and Business Law, Charles H. Willard, 
Chairman. Following Professor Reese’s lecture there was a discussion period led 
by Carl W. Funk of the Philadelphia Bar and Thomas A. Halleran and Victor C. 
Folsom of the New York Bar. 

* 75 Sup. Ct. 199 (1957). 

1 Restatement, Conflict of Laws Second §74 (Tentative Draft No. 3, 1956). Be- 
cause of the due process clause of the Fourteenth Amendment, a judgment ren- 
dered without jurisdiction in a state of the United States is void in that state itself. 
It likewise will be denied recognition and enforcement in sister states. A judgment 
rendered in a foreign country without jurisdiction in the due process sense will not 
be recognized or enforced in this country. 

2 Mullane v. Central Hanover Bank & Trust Co., 339 U. S. 306 (1950); McDonald 
v. Mabee, 243 U. S. go (1917). 
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defendant was not subject to the jurisdiction of the American 
forum. Judicial jurisdiction must also be distinguished from com- 
petence or the power of the court. A state does not always choose 
to exercise its judicial jurisdiction to the full extent and, in any 
event, it may not have given the particular court authority to 
hear the case. The requirements of a valid judgment are there- 
fore three in number; namely, judicial jurisdiction, reasonable 
notice and reasonable opportunity to be heard, and a competent 
court. This evening, however, we are concerned only with judi- 
cial jurisdiction. 

Judicial jurisdiction is a field of Conflict of Laws that is ina 
relatively mature stage of development. The underlying prin- 
ciple is reasonableness, since rules of jurisdiction in this country 
must comply with the requirements of due process. This prin- 
ciple is so generally phrased that its application in any particular 
case may well be uncertain. Over the course of time, however, a 
number of precise rules have been developed. Thus, a state has 
judicial jurisdiction over persons and things that are within its 
borders.* It has jurisdiction over its domiciliaries,* wherever they 
may be, and to a somewhat lesser extent it has jurisdiction over 
its absent nationals or citizens.5 Consent is, of course, a good basis 
of jurisdiction,® and so too is an appearance for the purpose of 
taking some part in a judicial proceeding.’ More recently, it has 
become clear that a state has judicial jurisdiction over persons 
and corporations that do business within its territory, at least with 
respect to causes of action arising out of this business.$ And it is 
also true that to some extent the doing of an act, or the owner- 
ship of property, in a state gives that state judicial jurisdiction 
over the actor or owner.® Thus, a state can entertain suit in its 


3 Pennoyer v. Neff, 95 U. S. 714 (1878); Restatement, Conflict of Laws Second 
§78 (Tentative Draft No. 3, 1956). 
4 Restatement, Conflict of Laws Second §79 (Tentative Draft No. 3, 1956). 
5 Restatement, Conflict of Laws Second §80 (Tentative Draft No. 4, 1957). 
6 Restatement, Conflict of Laws Second §81 (Tentative Draft No. 3, 1956). 
7 Restatement, Conflict of Laws Second §82 (Tentative Draft No. 3, 1956). 
8 Restatement, Conflict of Laws Second §8» (Tentative Draft No. 3, 1956). 
9 Restatement, Conflict of Laws Second §§84, 84a (Tentative Draft No. 3, 1956). 
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courts against one who causes injury while operating an auto- 
mobile on its highways.’ All states of this country now have non- 
resident motorist statutes of this sort. In recent years, the states 
have sought to assert jurisdiction over non-residents who do a 
variety of other acts within their territory. In fact, the doing of 
an act is without question that basis of jurisdiction which is cur- 
rently in the most rapid process of expansion. Its outermost limits 
are not yet clearly defined, and, in the absence of relevant judicial 
authority, reasonableness continues to provide the only criterion 
by which it can be determined whether a given act affords the 
state judicial jurisdiction in the particular case. This, in short, is 
an area where there is yet much uncertainty, which ultimately 
can be removed only by the Supreme Court. Pertinent opinions 
of the Court are therefore of peculiar interest. 

McGee v. International Life Insurance Company is the most 
recent Supreme Court case in point, having been handed down 
on December 16, 1957. It involved essentially the following facts. 
The insured, who was domiciled in California, originally pur- 
chased a life insurance policy from a company that was incorpo- 
rated in Arizona. Presumably, this policy was solicited by mail, 
since it was stipulated that the Arizona corporation maintained 
no office and had no agents or sales personnel in California. 
Thereafter, defendant International Life Insurance Company, 
assumed the insurance obligations of the Arizona company. It 
mailed a reinsurance certificate to the insured in California, offer- 
ing to insure him in accordance with the terms of the original 
policy. Insured accepted this offer, and until his death mailed his 
premiums from California to the defendant’s Texas office. 
Defendant likewise maintained no office and had no employees 
in California. There was also no evidence that it had ever solic- 
ited or done any insurance business in California apart from this 
particular policy. 

The defendant denied liability under the policy after the 
insured’s death, claiming that he had committed suicide. His 


10 Hess v. Pawloshi, 274 U.S. 352 (1927). 
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mother, the beneficiary, brought suit in a California court. Proc. 
ess was served by registered mail upon the defendant at its prin- 
cipal place of business in Texas, pursuant to a California statute" 
which authorized the local courts to entertain suits on insurance 
contracts delivered to California residents by foreign insurers 
which had “effected” in California, by mail or otherwise, any of 
the following acts: 


“(1) The issuance or delivery to residents of . . . this State of 
contracts of insurance insuring (a) the lives of persons or resi- 
dents of this State physically herein at the time of such issuance 
or delivery or (b) property or operations located in this State. 

“(2) The solicitation of applications for such contracts. 

“(3) The collection of premiums, membership fees, assess- 
ments or other considerations for such contracts. 

“(4) Any other transaction of business arising out of such 
contracts.” 


The defendant did not appear in the California proceedings 
and judgment was rendered against it by default. When plaintiff 
sought to enforce this judgment in Texas, her action was dis- 
missed, principally on the ground that the California statute, 
previously referred to, had been enacted after defendant’s issu- 
ance of the policy to the insured and could not be retroactively 
applied. This decision, however, was unanimously reversed by 
the Supreme Court of the United States in a brief opinion 
written by Mr. Justice Black. He stated that “a trend is clearly 
discernible toward expanding the permissible scope of state jur- 
isdiction over foreign corporations and other nonresidents,” and 
that California was not prohibited by the due process clause from 
rendering judgment against the defendant, since the contract 
sued upon “had substantial connection with that state.” This 
was so because the contract had been delivered in California, the 
premiums had been mailed from there, and the insured was 
domiciled in California, when he died. California likewise had a 


11 Cal. Ins. Code, 1953, §§ 1610-1620. 
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“manifest interest” in permitting such suits. Its “residents would 
be at a severe disadvantage if they were forced to follow the insur- 
ance company to a distant state in order to hold it legally 
accountable,” and the cost involved might make it impossible 
or impracticable for them to do so in cases where their claims 
were “small or moderate.” Likewise, suit in the insured’s domi- 
cile would have certain obvious conveniences since “the crucial 
witnesses” would often be found there. Finally, no constitutional 
objection could be raised against the statute’s retroactive appli- 
cation, since it was purely remedial and “neither enlarged nor 
impaired respondent’s substantive rights and obligations under 
the contract.” 

Before attempting to evaluate this decision, we should place it 
in its proper setting by tracing briefly the development of juris- 
dictional bases over foreign corporations. This development was 
originally impeded by the notion of artificial legal personality. 
Law, it was felt, could only exist within the boundaries of the 
state that had given it force. Therefore, a corporation, being a 
creature of law, could have no existence outside the territory of 
the incorporating state.!* It could, to be sure, send agents into 
other states, but service of process upon them would not be effec- 
tive against the corporation unless it had authorized them to 
accept service on its behalf. Hence, originally, a foreign corpora- 
tion could be sued only if (a) it maintained an agent in the state 
to receive service of process and thus in effect it had consented to 
stand suit there,’* or (b) it entered an appearance by an attorney 
in the action, or (c) it owned property in the state against which 
a quasi-in-rem action could be brought. These bases proved 
inadequate once it became commonplace for corporations to 
carry on their operations in states other than that of their incor- 
poration. To remedy the situation, the courts did what they have 
so frequently done in other connections. Figuratively, they put 


12 Bank of Augusta v. Earle, 13 Pet. 519 (1839); Isaacs, “An Analysis of Doing 
Business,” 25 Colum. L. Rev. 1018, 1032 (1925). 

13 Cheatham, Goodrich, Griswold and Reese, Cases and Materials on Conflict 
of Laws, 122 (4th ed. 1957). 
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new wine in an old bottle, or, more specifically, they warped the 
meaning of a familiar concept to include situations it was not 
intended to cover. 

Consent was the concept chosen in this case. Starting with the 
premise that a state is generally free to exclude foreign corpora- 
tions from its territory, the courts reasoned that a corporation 
upon entering a foreign state must be deemed to have consented 
impliedly to be bound by those conditions upon which its privi- 
lege of entry was made to depend." So if a statute provided that 
process in a suit against a foreign corporation could be served 
upon a resident agent, the corporation would be held subjected 
to the judicial jurisdiction of the state by such service upon the 
basis of its consent. Apart from its fictional quality, this theory 
had one serious defect. It could not logically be applied to cor- 
porations engaged in foreign or interstate commerce, which a 
state does not have unfettered power to exclude. Reliance was 
next placed by the courts upon the notion of “presence.” * Here 
indeed was a complete turn of the wheel. Originally, as we have 
just seen, the courts felt compelled, by what they deemed a fun- 
damental theory, to hold that a corporation can have no existence 
outside the state of its incorporation. Now this position was aban- 
doned, and the question whether a state had in personam juris- 
diction over a foreign corporation was made to depend upon 
whether the corporation was present within its borders. This 
basis likewise had serious defects. Realistically speaking, a cor- 
poration is present wherever its agents are; and yet it is clear that 
the mere presence of an agent should not be enough to give a 
state judicial jurisdiction over the corporation. So much was 
realized by the courts, and they accordingly held a corporation 
present in a state only when they believed that under the circum- 
stances of the case it was appropriate for the corporation to stand 
suit there. Even so, presence was an unsatisfactory test. It was mis- 


14 Lafayette Insurance Co. v. French, 18 How. 404 (1856). 

15 Philadelphia & Reading R. R. Co. v. McKibbin, 243 U. S. 264 (1917); Barrow 
S. S. Co. v. Kane, 170 U. S. 100 (1897); see Cohen, “Transcendental Nonsense and 
the Functional Approach,” 35 Colum. L. Rev. 809 (1935). 
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leading, since it could not be given its natural and literal mean- 
ing. It also failed to provide any clue as to the circumstances when 
jurisdiction would exist. 

Presence was ultimately abandoned and reliance placed upon 
the doing of business.'* This test had the great virtue of indicat- 
ing that jurisdiction over a foreign corporation depends upon 
the activity it carries on in a state rather than upon the physical 
presence there of one or more of its agents. At least, the great 
majority of state statutes adopted doing business as a basis of 
judicial jurisdiction over foreign corporation, and the courts 
have spent much time deciding what precisely is meant by the 
term. There is no need to discuss here the multitude of relevant 
judicial decisions. It suffices to state that, almost of necessity, 
many fine distinctions were drawn, as that solicitation does not of 
itself constitute doing business, but that solicitation, accom- 
panied by some other relatively insignificant activity, will do so." 
This fact points up what is perhaps the greatest defect in doing 
business as a test of jurisdiction. It is that the courts are likely to 
get so intrigued with the intricacies of what does and what does 
not constitute doing business that they will be inclined to forget 
the precise issue to be decided, namely, whether the particular 
case against the particular defendant can appropriately be tried 
in the particular state. 

It is clear, at any rate, that doing business provides an effective 
basis for the exercise of judicial jurisdiction over foreign corpo- 
rations, partnerships, other associations, and non-resident indi- 
viduals. The states still assert jurisdiction on this basis, and doing 
business is therefore a term that is of real significance today. It 
does not, however, enjoy the importance that it formerly did, 
because it is now established that there are more far-reaching 
bases on which a state can assert jurisdiction over foreign corpo- 


16 Doing business was an important element under the two earlier theories. 
The courts relied upon a corporation’s doing business in a state to show that it had 
either impliedly consented to be subject to that state’s judicial jurisdiction or was 
present there in the required sense. See Isaacs, op. cit. note 12 supra at 1032. Ulti- 
mately, the courts began to place exclusive reliance upon the doing of business. 

17 Green v. Chicago, B. & Q. R. Co., 205 U. S. 530 (1906). 
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rations, and statutes authorizing use of those other bases are 
being enacted at a constantly increasing tempo. Parenthetically, 
it should be noted that doing business is an important concept 
in fields other than judicial jurisdiction. Statutes, for example, 
frequently make the liability of a foreign corporation to certain 
kinds of local taxation depend upon whether it is “doing busi- 
ness”’ in the state. Similarly, a foreign corporation will not usually 
be permitted to carry on activities constituting “doing business” 
in a state until it has complied with that state’s qualification 
requirements. The precise meaning of “doing business” is likely 
to vary from context to context. Generally speaking, a greater 
degree of activity is required to constitute “doing business” 
within the meaning of a statute dealing with taxation or 
qualification than in the case of one concerned with judicial 
jurisdiction.*® 

We now come to what is undoubtedly the most important case 
in the field of judicial jurisdiction. This is International Shoe Co. 
v. State of Washington,” which was decided by the Supreme 
Court in 1945. In that case it appeared that the International Shoe 
Company, a Delaware corporation, had no contact with the State 
of Washington other than that it maintained in the state some 
eleven to thirteen salesmen whose authority was limited to the 
solicitation of orders. It was held, nevertheless, that Washington 
had jurisdiction to maintain in its courts a suit against the cor- 
poration for the recovery of contributions, based on the commis- 
sions paid the salesmen, which under Washington law the 
corporation was required to pay to that state’s unemployment 
compensation fund. In the course of his opinion, Mr. Chief Jus- 
tice Stone stated that the fundamental test of judicial jurisdiction 
is that the defendant have “certain minimum contacts” with the 
state of the forum in order that “the maintenance of the suit does 
not offend ‘traditional notions of fair play and substantial jus- 
tice.’”” With obvious disapproval of the fine distinctions the courts 
had incrusted upon the concept of doing business, the Chief Jus- 


18 Isaacs, supra, note 12 at 1024. 
19 326 U.S. 310 (1945). 
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tice said that the existence of jurisdiction does not depend upon 
whether the corporation’s activity in the state “is a little more or 
alittle less.”” Rather, the demands of due process are met “‘by such 
contacts of the corporation with the state of the forum as make it 
reasonable, in the context of our federal system of government, 
to require the corporation to defend the particular suit which is 
brought there.” The existence of jurisdiction therefore depends 
as much upon the precise nature of the issue involved as it does 
upon the extent of the corporation’s activity in the state. A state 
may have judicial jurisdiction over a foreign corporation for some 
purposes and not for others. The ultimate question is whether it 
is reasonable for the state to try in its courts the particular case 
against the particular defendant. 

The Chief Justice also enumerated certain situations where a 
state either has, or does not have, judicial jurisdiction over a for- 
eign corporation. He stated, first of all, that jurisdiction clearly 
exists “when the activities of the corporation [in the state] have 
not only been continuous and systematic but also give rise to the 
liabilities sued on, even though no consent to be sued or author- 
ization to an agent to accept service of process has been given.” 
Contrariwise, “‘the casual presence of the corporate agent or even 
his conduct of single or isolated items of activities in a state in 
the corporation’s behalf are not enough to subject it to suit on 
causes of action unconnected with the activities there.” Thirdly, 
there will be instances when a corporation’s operations in the 
state will be so “continuous . . . substantial and of such a nature 
as to justify suit against it on causes of action arising from deal- 
ings entirely distinct from those activities.” There have been 
very few cases of this sort in the Supreme Court. The most recent 
is Perkins v. Benguet Consolidated Mining Co.,?° where it was 
held that suit could be entertained in Ohio against a Philippine 
corporation on a Philippine cause of action. The Court, how- 
ever, took pains to point out the extreme facts of the case, namely, 
that the corporation had withdrawn from the Philippines because 





20 342 U.S. 437 (1952). 
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of World War II, and that its current activities were being 
directed from Ohio. By and large, it seems safe to say that a state 
will lack judicial jurisdiction to entertain suit against a foreign 
corporation on a cause of action that is unrelated to the corpora- 
tion’s activity in the state unless the corporation maintains its 
principal place of business in the state or, as in the Perkins case, 
conducts, at least, a large fraction of its operations there. 

Fourthly, Chief Justice Stone stated that “some single or occa- 
sional acts” by a corporate agent in a state will suffice “because 
of their nature and quality and the circumstances of their commis- 
sion” to subject the corporation to the judicial jurisdiction of the 
state as to causes of action arising out of the act. This, of course, 
is the category into which the McGee case falls, and it is the one 
to which we shall henceforth devote our major attention. 

Before doing so, however, two basic matters should be men- 
tioned. The first is that, by and large, individuals and corpora- 
tions are subject to the same rules of jurisdiction. That is to say, 
a valid in personam basis of jurisdiction can be applied to indi- 
viduals and corporations alike unless the very nature of the basis 
makes this impossible.?! So a state can exercise judicial jurisdic- 
tion over both individuals and corporations on the ground of 
their consent, appearance, ownership of property, doing business, 
and the doing of an isolated act. For obvious reasons, on the other 
hand, presence, domicile and nationality are bases that are appli- 
cable only to individuals, while incorporation is a basis that is 
peculiar to corporations. The second matter is the important role 
played by statutes in this field. The only bases of in personam 
judicial jurisdiction known to the common law were physical 
presence, appearance, consent and incorporation. This means 
that a court must have express statutory authority before it can 
make use of such more recently developed bases as domicile, 
nationality, the ownership of property, doing business, and the 
doing of an isolated act. Developments in these latter fields are 
therefore largely the result of statutes. 






































21 Restatement, Conflict of Laws Second §88 (Tentative Draft No. 3, 1956). 
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As might be expected, many of the statutes seek to put new 
wine into old bottles. That is to say, they attempt to expand the 
meaning of a recognized basis of jurisdiction to include some- 
thing that is essentially new and different. Thus, draftsmen fre- 
quently seek to bring non-resident motorist statutes within the 
basis of consent by providing, for example, that the operation by 
anon-resident of an automobile in the state shall be “signification 
of his agreement” that some designated state official shall be his 
agent for the service of process in any action growing out of an 
accident in which he may be involved while operating the auto- 
mobile in the state.** Similar language appears in many other 
kinds of statutes, including that involved in the McGee case, 
which provides, in effect, that an insurer who delivers a policy 
of life insurance in California to a resident of that state agrees 
that service in any action brought against it relating to the pol- 
icy can effectively be made upon the California insurance com- 
missioner. Analogous attempts have been made to extend the 
scope of ‘doing business.” ‘Thus, a Vermont statute?* provides 
that a foreign corporation “does business” in the state by making 
acontract with a Vermont resident, which is to be performed in 
whole or in part in Vermont or by committing a tort wholly or in 
part in Vermont against a resident of that state. A more extreme 
statute is that of Tennessee** which states that the “doing . . . of 
any act whatsoever”’ by a foreign insurance company in the state 
constitutes the doing of business there. It is obvious, of course, 
that a state does not expand its authority one whit by such boot- 
strap tactics. Either what the defendant does, or causes to be 
done, in the state constitutes a basis of jurisdiction, or it does not. 
A state gains nothing in this regard by mislabeling terms. 

We now come to the question of what is the extent of a state’s 
power to assert jurisdiction on the basis of the doing of an act or 
the ownership of property. Does this jurisdiction extend to all 





22 See, for example, §52 of the New York Vehicle and Traffic Law and the 
Massachusetts statute invoked in Hess v. Pawloski, 274 U. S. 352 (1927). 
23 Vt. Rev. Stat. §1562 (1947). 
24 Tenn. Code Ann. §56~-319 (4) (1955). 
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acts which are done, or have consequences, in the state and to all 
property located there? Or is it limited to certain kinds of acts 
and to certain kinds of property? Also, assuming that jurisdiction 
is conferred by the doing of a given act or by the ownership of 
certain property, is the jurisdiction limited to causes of action 
arising from the act or the property, or does it authorize the 
bringing of any and all suits against the defendant? 

Answering the last question first, the jurisdiction conferred by 
the doing of an act or by the ownership of property is believed 
to be limited to causes of actions arising from the act or the prop- 
erty. It will be recalled that only in exceptional circumstances 
does jurisdiction derived from the doing of business extend to 
causes of action that are unrelated to this business.” A fortiori, 
jurisdiction based upon the doing of an act or the ownership of 
property should be even more narrowly limited since these bases 
require a lesser contact with the state on the part of the defendant 
than does the doing of business. Support for the view that a state's 
jurisdiction is limited in such cases to causes of action growing 
out of the act or the property is provided by Peters v. Robins Air- 
lines.?® That case involved an action seeking the recovery of dam- 
ages for the death of the plaintiff's decedent in an airplane crash 
in California. The defendant was a California corporation and 
the decedent was killed while on a flight from New York to Cali- 
fornia. Suit was brought in the New York courts under Section 
250 of the General Business Law, which purported to give New 
York jurisdiction of any action brought against a non-resident 
owner or operator of an aircraft to recover damages suffered in 
an accident or collision, wherever this might have occurred, pro- 
vided that the aircraft “has landed at, or departed from, any ait- 
field in this state.” ‘The complaint was dismissed on defendant's 
motion on the ground that the statute could not constitutionally 
be applied to accidents or collisions which did not take place in 
the state and which had no causative connection with any acts 
that took place there. 


25 See note 20, supra. 
26 281 App. Div. 903 (2d Dep’t 1953), reversing 203 Misc. 317 (1952). 











WI 


ati 

















JUDICIAL JURISDICTION OVER NON-RESIDENTS 151 


The extent to which a state can assert jurisdiction over one 
who does an act or who owns property in the state can perhaps 
best be discussed by referring to what is believed to be the most 
comprehensive and far-reaching statute in point. ‘This is Section 
17 of the Illinois Civil Practice Act, which gives the Illinois courts 
jurisdiction over non-residents as to causes of action arising from 
any of the following acts done by them in the state, namely: 


“(a) The transaction of any business within this State; 
“(b) The commission of a tortious act within this State; 


“(c) The ownership, use, or possession of any real estate situ- 
ated in this State; 


“(d) Contracting to insure any person, property or risk located 
within this State at the time of contracting.” 


Each of these provisions will be discussed separately. 


It will be noted that the reference in the first clause is to the 
“transaction of any business” rather than to the “doing of busi- 
ness.” This is the broadest provision of the four and was intended, 
according to Professor Cleary, the Reporter of the drafting com- 
mittee, to give the Illinois courts as wide a sweep of jurisdiction 
as is constitutionally possible over non-residents who transact any 
sort of business in the state.?’ Professor Cleary believes that the 
statute could constitutionally be applied to reach one who makes 
a single business incursion into the state as to causes of action 
arising out of that transaction. The problem, of course, is more 
difficult when the defendant stays out of Illinois but causes con- 
sequences to take place there. Professor Cleary thinks that in this 
situation jurisdiction can constitutionally be exercised over a 
defendant vendor who obtains the order of an Illinois buyer after 
having solicited him by mail. On the other hand, it is Professor 
Cleary’s belief that the statute could not constitutionally reach 


27 Cleary and Seder, “Extended Jurisdictional Bases for the Illinois Courts,” 
50 Northwestern U. L. Rev. 599, 607 (1955); Haas v. Fancher Furniture Co., 156 
F. Supp. 551 (N. D. Ill. 1957). 
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a non-resident buyer who mails a purchase order to an Illinois 
firm and has delivery made in his home state.?* 

It will be noted that up to now we have discussed two situa- 
tions: the first being where at the time of the transaction both 
parties are in Illinois, and the second where one party is in IIli- 
nois and the other in a second state. Suppose now a third situa- 
tion where, say, an Illinois buyer goes to New York and there 
buys from a New York seller an article which he orders sent to 
him in Illinois. Would Illinois have jurisdiction over the New 
York seller in such a case? The Illinois statute does not appear to 
assert such jurisdiction, and therefore this question could not 
arise at the present time in that state. It has arisen, however, in 
North Carolina, where a statute®® provides that a foreign corpo- 
ration shall be subject to suit in that state on a cause of action 
arising “‘[o]ut of the production, manufacture or distribution of 
goods by such corporation with the reasonable expectation that 
those goods are to be used or consumed in this State and are so 
used and consumed... .” This statute, however, has been held 
unconstitutional when applied to a New York seller who as a 
result of a contract made in that state shipped goods f.0.b. New 
York to the plaintiff in North Carolina.*® It would therefore 
appear from this case that a seller who deals face to face in his 
own state with a foreign buyer is not subject to the jurisdiction 
of the latter’s courts. 

We turn now to the second clause of the Illinois statute which 
makes “the commission of a tortious act” in the state a basis of 
judicial jurisdiction. This clause applies to any and all torts and 
hence goes far beyond the non-resident motorist statutes. It seems 
reasonable enough, however, when applied to a defendant who 
was in Illinois at the time of the commission of the tortious con- 


28 For an attempted explanation of this distinction, see Note, “Jurisdiction over 
Foreign Corporations—An Analysis of Due Process,” 104 U. of Pa. L. Rev. 381, 389 
(1955): 

29 N. C. Gen. Stat. 55~-38.1. 

30 Erlanger v. Cohoes Fibre Mills, 239 F. 2d 502 (4th Cir. 1956); see also Putnam 
v. Triangle Publications, 245 N. C. 432, 96 S. E. 2d 445 (1957); cf. Orton v. Woods 
Oil & Gas Co., 229 F. 2d 198 (7th Cir. 1957). 
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duct, and its constitutionality has been upheld in such a case.** 
The question becomes more difficult in situations where the 
defendant stays out of Illinois but the consequences of his act 
are felt there. Here again jurisdiction almost certainly exists if 
the act was done with the purpose of causing the consequences 
which ensued in Illinois, as where the defendant shoots at the 
plaintiff across the state line or seeks to defame him by sending 
printed material into the state. But what of a defendant who 
neither expected nor intended that his act should have conse- 
quences in Illinois? Such a one might be the manufacturer of 
some apparently innocuous article which finally winds up in IIli- 
nois after. having passed through the hands of several distrib- 
utors,, Another might be a person who in the course of a radio 
broadcast innocently defames a resident of Illinois of whose exis- 
tence he is unaware. It is perhaps idle to speculate whether the 
Illinois statute could constitutionally be applied to cases such as 
these. Suffice it to say that there are undoubtedly situations where 
one who acts outside a state is not subject to that state’s judicial 
jurisdiction as to certain consequences of his conduct which may 
occur there. 

The third clause of the Illinois statute makes the ownership, 
use, or possession of local real estate a basis of judicial jurisdic- 
tion. A similar Pennsylvania statute*? has been upheld when 
applied to city property.** But to date there has been no deter- 
mination whether a statute such as this can constitutionally be 
applied to rural land where injury to humans is not to be antic- 
ipated. Presumably, such application could be made because of 
the stationary quality of land and the fixed connection which its 
owner has with the state of the situs. So far as is known, no statute 


31 Nelson v. Miller, 11 Ill. 2d 378, 143 N. E. 2d 673 (1957); see also the similar 
holding in Smyth v. Twin State Improvement Corp., 116 Vt. 569, 80 A. 2d 664 
(1951) which involved a Vermont statute. 

32 12 Pa. Stat. §331. 

33 Rumig v. Ripley Mfg. Co., 366 Pa. 343, 77 A. 2d 360 (1951); Dubin v. City of 
Philadelphia, 34 D. & C. 61 (Pa. 1938). At least two other states, in addition to 
Illinois and Pennsylvania, provide for the exercise of judicial jurisdiction over 
corporations owning property within their territory. Nev. Comp. Laws, §8580-8581 
(Hillyer 1930 Ed.); N. C. Gen. Stat. §§55-38 (1950). 
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has as yet sought to assert similar jurisdiction based on the owner- 
ship, use or possession of movable things. Doubtless, this could 
be done at least in the case of things dangerous to life or property 
which are habitually kept in the state.** 

The fourth clause of the Illinois statute brings us back to the 
McGee case since it asserts jurisdiction over one who contracts 
“to insure any person, property or risk located within this State 
at the time of contracting.” This clause can hardly be considered 
novel. The states have long been concerned with the problems 
posed by mail order insurers, and in 1938 the Commissioners on 
Uniform State Laws approved the Uniform Unauthorized Insur- 
ers Act.*® Statutes patterned after this act have been enacted in 
many states, including California and New York.* In at least one 
respect, the New York statute is more far-reaching than that of 
Illinois. It does not require that the insured risk be in the state 
but only that the policy is delivered to a resident in the state, or 
is solicited in the state, or that preraiums are collected there. This 
point is well illustrated by the First Department case of Zachara- 
kis v. Bunker Hill Mut. Ins. Co.,37 where the New York statute 
was held applicable to a Pennsylvania insurer which, so far as 
appears, had done no more in New York than to mail to a resi- 
dent of that state a policy insuring certain hotel property in New 
Hampshire and had received in return a premium mailed from 
New York. This decision, it will be noted, goes further on its 
facts than does the McGee case, where the insured was domiciled 
in California. Another case going further in some respects than 
McGee is Schutt v. Commercial Travelers Mutual Accident Asso- 
ciation.*® There the defendant, a New York insurance company, 
had issued a life insurance policy to the insured at a time when 
he was a resident of Kentucky. Thereafter, the insured moved to 


34 Restatement, Conflict of Laws Second §84a (Tentative Draft No. 3, 1956). 

35 gA U.L. A. 350. 

36 New York Insurance Law, §59-a. 

37 281 App. Div. 487, 120 N. Y. S. 2d (ist Dep’t 1953); cf. Dauphin Deposit Trust 
Co. v. Commercial Travelers Mutual Accident Association, 165 N. Y. S. 2d 566 
(1957); ef. Naso v. National Union Fire Insurance Co., 156 F. Supp. 611 (S.D. N. Y. 
1957)- 


38 229 F. 2d 158 (2d Cir. 1956). 
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Tennessee, where he continued to pay premiums and eventually 
met his death. It was held that Tennessee had jurisdiction over 
the defendant company in a suit brought to recover on the policy 
although the defendant had no “property, office or employees in 
Tennessee.” It did appear, however, that the defendant had other 
policy holders in Tennessee and was soliciting new business by 
mail in that state. 

Insurance is therefore an area where the states have long sought 
to assert jurisdiction over those who, although they may never 
enter the state, do deal with residents of the state through the 
mails or through other channels of communication. The field is 
obviously one of intense public interest, and it may be that for 
this reason the states have a wider scope of jurisdiction than they 
would otherwise possess. ‘The McGee case, in any event, was pre- 
ceded by several essentially similar state and lower federal court 
decisions.*® It also was foreshadowed on the Supreme Court level 
by Travelers Health Ass’n. v. Virginia,*° where Virginia was held 
to have judicial jurisdiction over a Nebraska insurance corpora- 
tion which conducted a mail order insurance business in Virginia. 

So far we have been talking of cases where the insured is in the 
state of the statute and the insurance company in another, and 
where some action, as the receipt of the policy or the mailing of 
premiums, takes place in the former state. Suppose, however, 
that the state of the statute has no contact with the transaction 
other than that it is the location of the risk, as, say, where a 
Frenchman in France obtains a fire insurance policy covering 
Illinois property from a French insurance company. The Illinois 
statute would assert the jurisdiction of Illinois over the French 
company in such a case, since it finds a basis of jurisdiction in 
“[c]ontracting to insure any person, property or risk located 
within this State at the time of contracting.” Yet it might well 
be thought that Illinois’ connection with the parties to the trans- 
action was not sufficiently close to satisfy the requirements of due 





39 See notes 37-38, supra, and Annotation, 44 A. L. R. 2d 416 (1955). 
40 339 U.S. 643 (1950). 


156 THE RECORD 


process.* Problems of this sort are, of course, unlikely to arise in 
practice. They are mentioned only for the purpose of indicating 
that the outermost limits of jurisdiction are not yet clear, and 
that it is difficult, if not impossible, to draft a statute which 
reaches these limits and yet will not on occasion violate due proc- 
ess if literally applied. 


CONCLUSION 


By way of conclusion, we can express agreement with Mr. Jus- 
tice Black’s statement in the McGee case that there has been a 
steady trend “toward expanding the permissible scope of state 
jurisdiction over foreign corporations and other nonresidents.” 
This trend has nowhere been more apparent than in the case of 
one who does an act, or who causes consequences to occur, in a 
state. When a defendant enters a state, either personally or 
through an agent, and there does an act of any sort or descrip- 
tion, the state will, almost invariably at least, have power to assert 
judicial jurisdiction over him as to causes of action arising from 
the act. The situation is more troublesome where the defendant 
Stays outside the state but causes consequence to occur there. 
Even here, the state where the consequence are felt will fre- 
quently have judicial jurisdiction. And it will almost certainly 
have such jurisdiction where the defendant is a foreign insurance 
company and has either delivered, or solicited, the policy in the 
state, or where premiums have been mailed from the state to the 
defendant. The McGee case in short is in line with authority and 
seems hardly surprising. It does provide striking evidence, how- 
ever, of how far the courts have gone in giving a state judicial 
jurisdiction over non-residents. 


41 Support for this conclusion can be found in American Farmers Ins. Co. V. 
Thomason, 217 Ark. 705, 234 S. W. 2d 37 (1950). 
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Recent Decisions of the 
United States Supreme Court 
By SAMUEL C. BUTLER and DONALD CRONSON 


F.T.C. V. STANDARD OIL CO. 
(January 27, 1958) 


This, the second Supreme Court decision in an 18-year old proceeding, 
brought the proceeding to an end by deciding that Standard did not violate 
the Robinson-Patman Act when it sold gasoline at a reduced price to four 
purchasers in the Detroit area in the late 1930's. Whether it decided any- 
thing else—and, if so, what—will probably be a controversial matter. The 
decision is noteworthy for what it may have decided, for what it did not 
decide, for its dissent, and as an instructive case history on the function of 
the Supreme Court. 

The controversy arose because Standard had sold gasoline to four hybrid 
distributors—i.e., distributors who sold at retail and also performed whole- 
sale functions—at a “jobber” price, which was 1% cents per gallon less than 
the price charged to retailers. The Federal Trade Commission brought cease 
and desist proceedings under the Robinson-Patman Act in 1940. 

Section 2(a) of the Robinson-Patman Act proscribes discriminations 
among purchasers of goods of like grade and quality which have, or are 
capable of having, an adverse effect upon competition or certain competi- 
tors, except to the extent that they are justified by cost differences. Section 
2(b) of the Act provides “That nothing herein contained shall prevent 
a seller rebutting the prima-facie case thus made by showing that his 
lower price . . . was made in good faith to meet an equally low price of a 
competitor... .” 

In 1945 the Commission issued a cease and desist order. In its 1945 deci- 
sion the Commission construed the Act as follows: The Commission need 
show only a discrimination among purchasers to make out a prima facie 
case; the respondent may thereafter show that the lower price was given in 
good faith to meet competition; if it does it then becomes necessary for the 
Commission to establish that the discriminations did in fact have an adverse 
effect upon competition or competitors. It found that Standard had dis- 
criminated among purchasers, and that whether or not Standard’s lower 
price constituted meeting competition under 2(b) was irrelevant since the 
discriminations involved did have an adverse effect upon competition and 
competitors. The Commission also rejected Standard’s cost justification 
defense. Commissioner Mason, dissenting, agreed with Standard’s position 
(1) that the differentials in favor of the four hybrid purchasers were permissi- 
ble functional discounts, reflecting the fact that those purchasers performed 
wholesale as well as retail functions, and (2) that Standard’s showing of 
meeting competition under Section 2(b) afforded it a complete defense. 
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Standard appealed to the Court of Appeals for the Seventh Circuit, which 
affirmed the Commission and, with some modification, directed enforcement 
of its order. 173 F. 2d 210. The Court of Appeals opinion attracted wide 
attention because its decision that the discounts were competitively harmful 
and thus prohibited was apparently based not so much upon the fact that 
the recipients of those discounts were themselves engaged in retail trade as 
upon the fact that those recipients had been able in many cases to pass 
along to their retail customers a portion of the differential which they 
received from Standard. The decision thus apparently required Standard to 
impose resale price maintenance upon those wholesalers to whom it sold 
at prices less than its selling price to retailers—thereby requiring Standard 
to do what the subsequent decision of the Supreme Court in United States 
v. McKesson & Robbins, Inc., 351 U.S. 305 (1956), forbade. 

The Supreme Court granted certiorari, but did not pass upon the func- 
tional discount point. It concluded that both the Commission and the Court 
of Appeals were wrong in their construction of 2(b) of the Act, which sec- 
tion it read as affording to Standard a complete defense, provided that 
Standard, in meeting competition, acted “in good faith.” 340 U.S. 231 (1951). 
Although the opinion of the Court of Appeals had asserted (page 213 of 
173 F. 2d) that “There is substantial evidence in this record, and we think 
it may be assumed to be conclusive, to the effect that [Standard] made its 
low price to [the four purchasers] in good faith to meet the lower price of 
a competitor,” the Supreme Court, noting the absence of a finding on that 
point by the Commission, remanded the case to the Court of Appeals with 
instructions to remand it to the Commission to make findings in conformity 
with the opinion. Nothing in the opinion discusses whether the differentials 
engendered anti-competitive consequences of the sort that the Act was 
designed to avoid. 

After remand, the Commission, upon the original record, promulgated 
new findings, on the basis of which it again found the differentials to be 
unlawful. The Commission (with Commissioners Mason and Caretta dis- 
senting) concluded that Standard had not met competition in “good faith”; 
rather it had adopted a two price system, granting the lower “jobber” price 
to four favored customers and the higher “retail” price to everyone else. 
The Court of Appeals reversed the Commission. “. . . We are unable to 
discern any basis for the conclusion that [Standard’s] prices ‘were not the 
result of departures from a nondiscriminatory price scale.’ The record 
affirmatively demonstrates to the contrary. [Standard] invariably sold at its 
[retail] price, except when at different times it reduced its price to meet 
competitive offers in order to retain a customer.” 233 F. 2d 649, 654 (1956). 

The Supreme Court for the second time granted certiorari—the majority 
opinion of Mr. Justice Clark is almost apologetic for having done so—and 
affirmed 5 to 4. The following two sentences provide the key to the majority 
opinion: 


“. .. Having concluded that the case turns on a factual issue, decided 
by the Court of Appeals upon a fair assessment of the record, we 
affirm the decision below. 
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« ., Standard’s use here of two prices, the lower of which could be 
obtained under the spur of threats to switch to pirating competitors, 
is a competitive deterrent far short of the discriminatory pricing of 
Staley, Cement, and National Lead, supra, and one which we believe 
within the sanction of § 2(b) of the Robinson-Patman Act.” 


The dissenting opinion of Mr. Justice Douglas (concurred in by the Chief 
Justice and Justices Black and Brennan), after first accusing the Court of 
having “crippled” the Robinson-Patman Act, makes three points: (1) That 
the differentials were prohibited by the Act. 


“If Standard’s tests were met, the ‘retailer’ became a ‘jobber’ even 
though he continued to sell at retail. Moreover, Standard’s test of 
who was a ‘jobber’ did not take into account the cost to Standard of 
making these sales. So Standard’s definition of ‘jobber’ was arbitrary, 
both as respects the matter of costs and the matter of function. It 
comes down to this: a big retailer gets one price; a small retailer gets 
another price.” (Italics are those of Mr. Justice Douglas.) 


(2) That Standard did not meet competition “in good faith” because the 
Commission found that the discriminations in price were pursuant to a 
pricing “system.” (3) That Standard had not met competition in good faith 
because the prices which it met were not lawful. 


* * ca 


While the Supreme Court has resolved the litigation, it probably has not 
resolved many of the important problems presented in the litigation. 

The dissenting opinion indicates that four members of the Court regard 
it as unlawful—at least under the circumstances presented in the Standard 
Oil case—to give a wholesaler’s discount that cannot be cost justified to a 
hybrid—wholesaler-retailer—distributor. The majority opinion does not dis- 
agree with that position; it assumes that the question is not presented. It is 
possible that one or more members of the majority would agree with the 
four dissenters upon the point. 

(The prior decision did not expressly pass upon the functional discount 
point in the case. The fact that the case was remanded for a further finding 
upon the 2(b) defense might be said to indicate that the Court did not con- 
sider a functional discount defense well founded, since if it did a further 
remand would have been unnecessary. However, the failure to pass upon 
the functional discount point is more readily explained by the failure of 
Standard Oil to present the point, except as an adjunict to its argument about 
the effect of its 2(b) defense.) 

The prior decision established that Section 2(b) affords an absolute 
defense, and the present decision does not affect that determination. How- 
ever, the prior decision left it unclear what must be shown in order to estab- 
lish “good faith” for the purposes of Section 2(b); and the later decision 
does little to clear up that uncertainty. 

After remand the Commission appears to have taken the position that 


160 THE RECORD 


a cut price cannot be offered “in good faith” if the price cutter is aware 
that the cut price will have an adverse competitive effect. The Court of 
Appeals dismissed that contention as being essentially similar to the orig- 
inal position of the Commission that was rejected by the Supreme Court 
in its first decision, and the Commission does not appear to have espoused 
that position again before the Supreme Court. 

The Staley (324 U.S. 746) and Cement (333 U.S. 683) cases, decided before 
the remand, and the National Lead case (352 U.S. 419), decided after the 
remand, each held that a cut price offered in conformance with an industry. 
wide consciously parallel pricing system was not a “good faith” price within 
the meaning of Section 2(b). The Commission endeavored to establish that 
such a “system” was also involved in Standard Oil. The Supreme Court's 
opinion indicates general agreement among the parties that if the price cut- 
ting is pursuant to a “system” the 2(b) defense is not available, and states 
that the only question raised is whether such a “system” was shown in the 
record. Its negative answer affords little in the way of standards to apply 
in determining when price cutting is or is not pursuant to a “system.” The 
only conclusion that can be drawn from its opinion is that the question is 
one of fact subject to ultimate determination in each case by the Court 
of Appeals. 

In its first decision the Supreme Court had significantly characterized 
Section 2(b) as applicable where the seller can demonstrate that his power 
price was “made in good faith to meet a lawful and equally low price of a 
competitor.” 340 U.S. at 246 (emphasis added). The word “lawful” does not 
appear in the statute; and its addition has aroused considerable discussion. 
Commissioner Caretta, in his dissenting opinion after remand, concluded 
that the Supreme Court had meant that where a seller cuts the price to 
meet a competitor’s price that he knows to be unlawful he does not act 
in good faith, but that the Court had not imposed upon the seller the bur- 
den of proving that the competitor’s price was a lawful one. The Court of 
Appeals, in its 233 F 2d decision, assumed that the Supreme Court had 
decided that 2(b) could not be invoked by one meeting an unlawful price, 
but determined that “there is no finding, no contention and not even a sus- 
picion but that the computing prices which petitioner met were lawful.” 
233 F 2d at 654. (The Court of Appeals for the Fifth Circuit has concluded 
that the Supreme Court did not intend to require that the competitor's 
price be a lawful one. Standard Oil Co. v. Brown, 238 F. 2d 54). 

Justice Douglas, in dissent, asserts that the “good faith” defense is not 
applicable when the competitor’s price is not a lawful one, and concludes 
that the prices which Standard met were not lawful. His opinion says noth- 
ing about who has the burden of proof as to the legality of the competitor's 
price. The position of the majority on this point is not altogether clear. 
Justice Clark’s opinion, at the outset, quotes the language of the Court’s 
earlier opinion about meeting “a lawful and equally low price of a com- 
petitor.” Its discussion of legality of the prices met is restricted to a footnote. 
Perhaps the majority decided only that the record does not present the 
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question of whether the competitor’s prices were lawful. But if this is so 
they have necessarily also decided that Standard did not have the burden 
of proving that the prices which it met were lawful. Footnote 4, which deals 
with the problem under discussion, indicates the assumption that the Com- 
mission must show that the competitor’s price is unlawful: “There is no 
showing or serious contention by the Commission that the offers of Stand- 
ard’s competitors were unlawful.” Whether the Commission, in order to 
avoid the effect of 2(b) was obliged to prove not only that such prices were 
unlawful, but also that Standard knew that its competitor’s prices were 
unlawful—as Commissioner Caretta assumed—is one of the many interest- 
ing questions in the case which the Supreme Court has left unresolved. 


* * * 


The Supreme Court has in recent years increasingly emphasized that it is 
primarily a decider of questions rather than a decider of cases; it has repeat- 
edly stated that it does not regard its primary function as the correction of 
errors below, but the decision of important questions of law. That under- 
standing as to its function has been its central guide in determining whether 
or not to grant certiorari. Yet once it has granted certiorari, the Court 
apparently feels itself quite free to proceed as though it were a decider of 
cases, not questions. The Standard Oil case is an excellent example of a 
case where the Court succeeded in disposing of the litigation by solving the 
easy questions and leaving the difficult ones unanswered. Use of this tech- 
que is probably as old as Courts themselves. But for a Court possessing the 
unique function of the Supreme Court its use is bound to elevate a few 
eyebrows. 


KERNAN V. AMERICAN DREDGING COMPANY 
(February 3, 1958) 


In this case the Court frees plaintiffs in Jones Act and Federal Employers 
Liability Act cases from the strictures of one long established doctrine of 
the common law of negligence, and perhaps lays the foundation for similar 
action with respect to other such doctrines. 

Petitioner’s decedent was a seaman on respondent’s tug which was tow- 
ing a scow on the Schuylkill River in Philadelphia. The seaman lost his 
life in a fire which resulted when an open-flame kerosene lamp on the deck 
of the scow ignited some highly inflammable vapors that were lying above 
an accumulation of oil floating on the surface of the water. The kerosene 
lamp was being carried on deck in compliance with a Coast Guard regula- 
tion which required the scow to carry a white light at each end. However, 
whereas the regulation required that the light be at least eight feet above 
the water, the lamp that caused the fire was only three feet above the water. 
It was shown that the fire would not have occurred had the lamp been 
eight feet above the water. 

Petitioner brought suit under the Jones Act, which accords seamen the 
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same rights against their employers that the Federal Employers Liability 
Act accords railroad workers. Petitioner asserted that respondent was negli- 
gent in carrying a white light only three feet above the water through oily 
waters, since it was foreseeable that such a mishap as actually occurred might 
happen. However, the District Court found as a fact that there was no 
negligence, and that finding was affirmed (with Judge Biggs dissenting on 
the point) by the Court of Appeals for the Third Circuit. As a second point, 
petitioner asserted that, even if there was no negligence involved, liability 
should follow automatically from the tug owner’s violation of a Coast Guard 
regulation. This contention was rejected by both the District Court and 
the Court of Appeals on the reasoning that the regulation in question was 
designed, not to minimize the risk of fires, but to render running lights 
more easily visible and thus avoid collision. Thus, on the basis of familiar 
tort doctrine, established since Gorris v. Scott, L.R. g Ex. 125 (1874), “the 
actor cannot be liable to another for a violation of an enactment unless the 
harm which the violation causes is that from which it was the purpose of the 
enactment to protect the other.” Restatement, Torts, § 286, Comment (h). 
The Supreme Court reversed, in a 5-4 decision, holding that the Gorris 
doctrine is not applicable in FELA or Jones Act cases. 

The Supreme Court has, in a series of cases extending over several years, 
gradually evolved a doctrine which in effect imposes absolute liability upon 
railroads for injuries sustained by their employees as a result of use of 
equipment which fails to meet the standards imposed by the Safety Appli- 
ance Act or the Boiler Inspection Act. By the time the Kernan case reached 
the Court it was well settled that a violation of a standard imposed by one 
of those two statutes with resultant injury would establish the railroad’s 
liability even if no negligence were shown other than the infraction. And 
while none of the cases specifically held the Gorris doctrine inapplicable, 
in many of them recovery was allowed even though the injury was not attrib- 
utable to the danger which the violated regulation was designed to prevent. 
The most extreme case was Urie v. Thompson, 337 U.S. 163 (1948), where 
recovery was granted to a railroad employee who contracted silicosis as a 
result of the railroad’s violation of a regulation adopted pursuant to the 
Boiler Inspection Act in order to ensure an adequate braking system on 
locomotives. 

The Court split on the question of whether the rationale of prior cases 
would be equally applicable in the case of an infraction of an enactment 
other than the Safety Appliance Act or the Boiler Inspection Act. The dis- 
senting opinion of Mr. Justice Harlan (concurred in by Justices Frankfurter, 
Burton and Whitaker) maintains that it would not be applicable. Justice 
Harlan points out that in every FELA case where absolute liability has been 
imposed, one of those two acts was involved; and his analysis of the cases 
persuades him that their rationale was (to quote Carter v. Atlanta & St. 
A. B. R. Co., 338 U.S. 430, 434), that: “. . . Congress has directed liability 
if the injury has resulted ‘in whole or in part’ from defendant’s negligence 
or its violation of the Safety Appliance Act.” (Italics are Mr. Justice Har- 
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Jan’s.) Thus, in his view, it was the Congressional intent behind the Safety 
Appliance Act and the Boiler Inspection Act which made the Gorris doc- 
trine inapplicable, not the Congressional purpose underlying the FELA. 
The majority opinion of Mr. Justice Brennan, on the other hand, finds no 
such limiting factor in the prior cases. It finds, instead, an underlying policy 
to extend the employer’s liability in industrial accident cases, and construes 
the FELA—and, consequently, the Jones Act—as authorizing the Federal 
courts to deviate from common law negligence doctrines like the Gorris 
doctrine to the extent necessary to effectuate that underlying policy. It thus 
finds that Gorris has no place in FELA or Jones Act cases, and that any 
statutory infraction which leads to injury will result in liability under those 
Acts. 

The reasoning employed in the case may turn out to be more important 
than the decision reached. The apparent holding—that any ship owner or 
railroad which violates any statute or regulation thereafter becomes an 
insurer of the welfare of its employees—may well be modified by future 
holdings. The common law “proximate cause” doctrine, which has not yet 
been held inapplicable in FELA and Jones Act cases, may impose a limita- 
tion upon the effect of the decision. (Thus, a seaman who was injured with- 
out negligence on the part of his employer during the course of a voyage 
which was declared unlawful by those provisions of 46 U.S.C. 883 which 
prohibit certain vessels from engaging in the coastwise trade might well be 
denied recovery, despite the fact that his injury would not have occurred 
had his employer not violated the statute, upon the ground that the viola- 
tion was not the “‘proximate cause” of the injury.) Future decisions might also 
restrict the Kernan holding to cases involving violation of statutes and regu- 
lations which relate to the equipment utilized by the employer. On the other 
hand, the reasoning of the case will provide, for a court anxious to protect 
the interests of injured employees, another potent weapon against the limit- 
ing doctrines of the common law of torts. 


McGEE V. INTERNATIONAL LIFE INSURANCE CO. 
(355 U.S. 220, December 16, 1957) 


This case involved a suit against a foreign insurer by the California bene- 
ficiary of an insurance policy, issued by that insurer, on the life of a Cali- 
fornia resident. The defendant was not “doing business” in California 
under any of the heretofore commonly understood definitions of that term: 
it had no office or agent in California, did not solicit business there and, 
so far as the record showed, had never had any contract in California other 
than the policy sued upon. The action was based upon a California statute 
which authorized service of process outside the state upon a foreign insurer 
in a suit based upon an insurance contract with a resident of California. 
Plaintiff recovered a default judgment in California, and sued upon that 
judgment in the courts of Texas. The Texas courts refused to enforce her 
judgment on the ground that it was void under the due process clause of the 
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Fourteenth Amendment, since service of process outside of California could 
not give jurisdiction to California courts over a foreign corporation not 
doing business in that state. The Supreme Court unanimously (Chief Justice 
Warren not sitting) reversed the decision of the Texas court and held that 
the California judgment must be given full faith and credit. 

This decision is the latest by the Court in its gradual erosion of the doc- 
trine of Pennoyer v. Neff, 95 U.S. 714 (1877), which held that personal sery- 
ice within a state was necessary to give the courts of that state jurisdiction 
over non-resident defendants. The present decision is a natural and logical 
extension of the landmark case of International Shoe Co. v. Washington, 
326 U.S. 310 (1945). Since Pennoyer v. Neff, the history of the Supreme 
Court’s attempts to formulate a principle for measuring the jurisdiction of 
state courts over foreign corporations has been one of constantly evolving 
sophistication, the Court first accepting and then abandoning the concepts 
of “consent,” “presence,” and “doing business.” In International Shoe, 
Chief Justice Stone enunciated what is now the classic method for deter- 
mining jurisdiction: 

“Due process requires only that in order to subject a defendant to a 
judgment in personam if he be not present in the territory of the 
forum, he have minimum contacts with it so that the maintenance 
of the suit does not offend ‘traditional notions of fair play and sub- 
stantial justice.’” 326 U.S. at 316. 


The instant case would appear to meet squarely the requirement laid 
down in International Shoe. Mr. Justice Black, writing for the Court, 
restated that doctrine when he noted that “It is sufficient for purposes of 
due process that the suit was based on a contract which had substantial 
connection with [the state in which suit was brought].” In applying this 
rule to the case at hand, the opinion mentions some of the factors which 
should be used to determine whether or not there is a “substantial connec- 
tion.” It was noted that the policy was delivered in California, that the 
premiums were mailed from there and that the insured was a resident of 
California when he died. Mr. Justice Black also referred to California's 
obvious concern to provide a means of redress for its residents when their 
insurers refuse to pay claims and noted that the witnesses as to the insurer's 
defense of suicide would be found in California. Against these manifest 
interests of California, the Justice weighed the inconvenience to Interna- 
tional of being subject to suit in California and found such argument 
insufficient. 

The California statute involved in McGee is similar to the “Uniform 
Unauthorized Insurers Process Act” which, in one form or another, has been 
adopted by a large number of states. For example, Section 59-a of the New 
York Insurance Law is nearly identical to the California law. The New York 
statute has been upheld by the Appellate Division in a case based upon facts 
almost identical to those in McGee. Zacharakis v. Bunker Hill Mut. Ins. Co., 
281 App. Div. 487, 120 N.Y.S. 2d 418 (1953). This decision was approvingly 
cited in McGee. 
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The Second Circuit has also foreshadowed, and even gone further than 
McGee, when it required a district court to give full faith and credit to a 
Tennessee judgment against a foreign insurer which had not even delivered 
a policy in that state. Schutt v. Commercial Trav. Mut. Acc. Ass’n., 229 
F. 2d 158, cert. denied, 351 U.S. 940 (1956). There the mail order policy was 
issued to the insured when he was a resident of Kentucky; the insured sub- 
sequently moved to Tennessee and died there. A contrary decision was 
based on the peculiar wording of a Florida statute. Parmalee v. Commercial 
Trav. Mut. Acc. Ass’n., 206 F. 2d 523 (5th Cir. 1953). The McGee and Schutt 
cases indicate that mail order insurance companies will now be subject to 
suit in any state in which an insured is a permanent resident and which has 
a law permitting substituted service on a foreign insurer. 

It is perhaps more interesting and important to speculate on the probable 
effect of the McGee decision on cases outside the area of insurance. As will 
be more fully discussed below, it is clear that the effects of that case will not 
be confined to suits against foreign insurers. It must be remembered that in 
all the cases discussed in this note the cause of action which is asserted 
against a non-resident arose out of the acts done within, or the other facts 
connecting that defendant to, the state concerned. Where the defendant's 
connection with the state is no more substantial than in McGee, the Court 
will not permit a state to entertain a suit on a claim unrelated to such con- 
nection. See International Shoe Co. v. Washington, 326 U.S. at 318. On the 
other hand, the Supreme Court has also held that the actions of a foreign 
corporation in a state may be so continuous and substantial that jurisdiction 
may be had over that corporation on any cause of action even if not con- 
nected with the activities in that state. Perkins v. Benguet Consol. Min. Co., 
342 U.S. 437 (1952). 

Any future effect of McGee will depend to a large extent on the willing- 
ness of state legislatures to broaden the jurisdictional limits of their courts. 
Since in this area a court is limited in its jurisdiction to that granted to it 
by statute, Restatement, Judgments §23 (1942), the extended jurisdiction 
which the Supreme Court has recently held to be available to the state courts 
under the due process clause must be affirmatively given to the courts by 
the legislature. Thus, for example, Section 59-a of the New York Insurance 
Code gives the New York courts full jurisdiction over foreign insurers to 
the extent permitted by McGee. In other respects, however, New York law, 
so far as it provides for suits against foreign corporations, still lives in the 
world of Pennoyer v. Neff. In addition to a jurisdiction statute, the state 
must provide for notice to the non-resident. The rule of Pennoyer v. Neff 
has two aspects: due process requires not only jurisdiction over the non- 
resident but also that such person be given adequate notice of the action 
and a reasonable opportunity to be heard. Generally state statutes combine 
the jurisdictional and the notice requirements into a single provision, so 
that substituted service is permitted against foreign corporations in certain 
specified types of actions. 

The New York Court of Appeals appears to be gradually moving away 
from the strict doctrine of “solicitation plus” announced by Judge Cardozo 
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in Tauza v. Susquehanna Coal Co., 220 N.Y. 259, 115 N-E. 915 (1917), and 
toward the “minimum contacts” rule of International Shoe. See, e.g., Elish 
v. St. Louis Southwestern Ry., 305 N.Y. 267, 112 N.E. 2d 842 (1959). It 
remains to be seen whether the New York courts will further extend their 
jurisdiction into the areas apparently opened by McGee. It may be sug. 
gested that the Zacharakis decision points toward such extension. Cases such 
as Robins v. Universal Airplane Salvage Corp., 88 N.Y.S. 2d 123 (Sup. Ct. 
1949), in which the court refused to hear a case involving the breach of a 
contract to be performed in New York, would seem outmoded in the pres. 
ent trend of thought. As pointed out above, however, the New York courts 
will not in any case be able to apply the McGee decision in other situations 
except in those rare cases in which a foreign corporation not doing business 
in New York can be served there. The Civil Practice Act does not now pro- 
vide for any substituted service on foreign corporations, and service by 
publication may be made on them only in certain very limited types of 
actions. N.Y. Civ. Prac. Act §§ 230-235. Thus before the full effect of the 
McGee case can be realized in New York, legislative action is required to 
extend the area in which substituted service may be had against a foreign 
corporation. The types of statutes which other states have enacted to take 
advantage more fully of the International Shoe decision are discussed in 
the remainder of this note. The problems created by such statutes, most of 
which appear clearly constitutional in the light of McGee, should be con- 
sidered by the New York legislature in determining whether the courts of 
this state should be, and, if so, to what extent, granted similar authority. 

Prior to McGee a number of states adopted statutes designed to subject 
foreign corporations to the jurisdiction of their courts in causes of action 
to which such corporations would not have been subject under the old 
“doing business” standard. In general, the decisions construing such statutes 
have anticipated the result of McGee. That decision, however, will make it 
much easier for the state and lower federal courts to find constitutional sup- 
port for such laws. Mr. Justice Black, in McGee, cites a number of these 
prior decisions with apparent approval indicating that the extensions of 
jurisdiction adopted by various states will probably not be overturned by 
the Supreme Court. The cases and statutes discussed here fall into two gen- 
eral categories: those subjecting non-residents to jurisdiction as to local torts 
and those covering local contract aspects. 

Perhaps the most clear-cut case in which a court may exert jurisdiction 
over a foreign defendant is if that defendant has committed a tort in the 
state. Support for these cases runs back to the original non-resident motor- 
ist statutes first approved in Hess v. Pawloski, 274 U.S. 352 (1927). Although 
cases such as Hess were originally based on the doing of a dangerous act in 
the state, recent cases indicate that this requirement is no longer needed. 
In Smyth v. Twin State Improvement Corp., 116 Vt. 569, 80 A. 2d 664 (1951), 
a Vermont statute subjecting a foreign corporation to the jurisdiction of the 
Vermont courts if it “commits a tort in whole or in part in Vermont against 
a resident of Vermont” was upheld when applied to a defendant who only 
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once came into Vermont. There is, of course, no doubt that this decision is 
supported by McGee; all the considerations mentioned in McGee apply 
here as well. 

There are other tort problems, however, where the answer is not so clear 
cut. Thus, some courts have permitted libel actions to be brought against 
foreign corporations based upon their sales of nationally circulated maga- 
zines to residents of another state. Jenkins v. Dell Publishing Co., 130 F. 
Supp. 104 (W.D. Pa. 1955); contra, Putnam v. Triangle Publications, Inc., 
245 N.C. 432, 96 S.E. 2d 445 (1957). In such cases the foreign corporation 
has done little or nothing within the state except occasionally to send sales 
representatives there. McGee should increase the likelihood that foreign 
publishers can be subjected to the jurisdiction of the courts of the libeled 
plaintiff's domicile, at least where a statute so directs. 

Another tort situation which may cause difficulty involves the sale by a 
foreign manufacturer of defective goods to a resident of another state. In 
such cases the defective article then causes injury to someone, and an action 
is brought which alleges that the manufacturer was negligent in constructing 
the article. This problem arose in Johns v. Bay State Abrasive Products Co., 89 
F. Supp. 654 (D.C. Md. 1950), under a Maryland statute which provides that 
a foreign corporation shall be liable “for acts done within the State, whether 
or not such foreign corporation is doing or has done business in the State.” 
Ann. Code of Md. Art. 23, § 92(d) (1957). The district judge found that one 
of the defendants was not subject to jurisdiction since it had only sold a 
part for a machine to an independent dealer in Maryland, who sold it to 
the plaintiff, but that the second corporation was subject to suit since in 
addition to selling the machine, it did other acts in Maryland, which, 
together with the sale of the machine, were held sufficient to subject the 
defendant to the jurisdiction of the courts of Maryland. The court, how- 
ever, went on to discuss this portion of its decision in McGee-like terms; 
it noted that all the witnesses to the occurrence were in Maryland, that 
it would be a great inconvenience and handicap to the plaintiff to have to 
go to the state of the foreign corporation to sue and that it was not greatly 
inconvenient for the second defendant to defend this particular suit in 
Maryland. All this would also seem to be true as to the first defendant. It 
is at least arguable that the caution shown by the district judge in the 
Johns case may not now be required in a subsequent case on the same facts. 

In the area of local contract connections there are also cases construing 
state statutes which have attempted to stretch International Shoe to the 
utmost. The McGee case cites, and appears to approve, Compania de Astral, 
S.A. v. Boston Metals Co., 205 Md. 237, 107 A. 2d 357 (1954), cert. denied, 
348 U.S. 943 (1955). Here the court held that a foreign corporation which 
had entered into just one contract in Maryland and which had never had 
any other contact with that state was subject to its jurisdiction for a cause 
of action arising out of that contract. This decision was also based upon 
Section g2(d) of the Maryland Code which provides that a foreign corpora- 
tion is subject to suit “on any cause of action arising out of a contract made 
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within this State.” This decision appears obviously correct; it would be suff- 
cient under the McGee rule to show simply that the contract had been 
made in Maryland and that performance was to take place there. 

Some statutes do not even require that the contract be made within the 
state. For example, Section 55-145 of the North Carolina Business Corpo. 
ration Act provides that a foreign corporation shall be subject to suit on 
a cause of action arising “out of any contract made in this State or to be 
performed in this State.” Performance of a contract within the bounds of a 
state would seem to meet the rules laid down by the McGee case. 

The North Carolina Business Corporation Act contains a further, and 
more unusual, provision to the effect that a foreign corporation is subject 
to the jurisdiction of the North Carolina courts for causes of action arising 


“(3) Out of the production, manufacture, or distribution of goods by 
such corporation with the reasonable expectation that those goods 
are to be used or consumed in this state and are so used or consumed, 
regardless of how or where the goods were produced, manufactured, 
marketed, or sold or whether or not through the medium of inde- 
pendent contractors or dealers.” § 55-145(3) 


It will readily be seen that this subsection goes much further than the 
ones discussed above. This provision has already been held unconstitutional 
by both the North Carolina Supreme Court and the Fourth Circuit. In 
Putnam v. Triangle Publications, Inc., 245 N.C. 432, 96 S.E. 2d 445 (1957), 
the North Carolina Supreme Court held it unconstitutional as applied to 
a libel action against a foreign publisher which shipped magazines for 
resale to a North Carolina wholesaler and which employed sales and promo- 
tion representatives who only made occasional visits to North Carolina. 

In Erlanger Mills, Inc. v. Cohoes Fibre Mills, Inc., 239 F. 2d 502 (1956), 
the Fourth Circuit held that a New York corporation could not be sued 
under the North Carolina statute for breach of contract since that company 
had merely sold goods in New York to the plaintiff in North Carolina. The 
McGee decision undoubtedly casts some doubt on the correctness of this 
case. It is perhaps within the rationale of McGee to allow the suit where, 
as in Erlanger, the manufacturer dealt directly with the ultimate customer. 
The answer is less clear, however, when an independent dealer, not a 
North Carolinian, is interposed between the manufacturer and the customer. 
In such cases the inconvenience to the defendant must be weighed against 
the inconvenience to the plaintiff, the benefit received by the corporation 
from its contacts within the state and the interest of the state in protecting 
the rights of its citizens. 

In all these cases the crucial factor would seem to be the determination of 
the appropriate jurisdiction in which to try the action. In McGee, California 
was clearly the most appropriate forum; in Compania de Astral, Maryland 
was; but in Erlanger, New York would seem to be at least as convenient as 
North Carolina, indeed, the contract was governed by New York law. In 
this circumstance, the standard being developed by the Supreme Court may 
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be compared to the doctrine of forum non conveniens. While the criteria 
as to whether a state actually has jurisdiction to hear a suit may be different 
from the criteria used to decide whether, when a state clearly has such 
authority, it is appropriate for the court to exercise its jurisdiction, the 
International Shoe principle of “fairness” involves a weighing of conflicting 
considerations, as does forum non conveniens. Judge Learned Hand has so 
interpreted International Shoe. Kilpatrick v. Texas & P. Ry., 166 F. 2d 788 
(ed Cir.), cert. denied, 335 U.S. 814 (1948). Whether or not forum non con- 
veniens principles actually apply in this area, the similarity of methods 
should be of help to courts who must decide the individual cases. 

Perhaps the Supreme Court has sufficiently loosened the constitutional 
limitations on the exercise of state court jurisdiction to allow the states to 
adopt provisions similar to the rule of the English courts which permits the 
assumption of jurisdiction over absent non-residents in almost any case in 
which the cause of action arose in England. See The Rules of The Supreme 
Court, 1883, Order XI.1, Annual Practice 93 (1957). The English courts also 
must judge the considerations as to the proper forum since, under these rules, 
they have discretionary power to refuse to permit service on a non-resident. 





Committee Report 


JOINT OPINION OF THE COMMITTEES 
ON PROFESSIONAL ETHICS OF THE ASSOCIATION OF THE BAR 
OF THE CITY OF NEW YORK AND 
THE NEW YORK COUNTY LAWYERS’ ASSOCIATION 


OPINION NO. 833 


Question: Under New York statutes, qualified laymen may be licensed to 
represent self-insurers or claimants before the Workmen’s Compensation 
Board. The following questions are posed, having to do with the proper 
relationship between lawyers and such laymen (who are known as “licensed 
representatives’): 


1. May an attorney employ a licensed representative on a salary basis, or 
a per case basis, or percentage of fee allowed basis to appear for him and 
try cases before the Workmen’s Compensation Board? 

2. May an attorney be employed by a licensed representative on a salary 
basis, or a fixed fee per case basis, or a percentage of the fee received as coun- 
sel for a licensed representative? 

3. May an attorney forward workmen’s compensation cases to a licensed 
representative and receive a forwarding fee from such licensed representa- 
tive? 

4. May an attorney receive a third party negligence case forwarded to 
him by a licensed representative? 

5. May an attorney be employed by a layman to represent an insurance 
company in the trial of compensation cases on a salary basis, a fee per case 
basis or a percentage of the charge made by the layman to the insurance 
company for the trial of such cases when the layman represents an insurance 
company but is not a full time employee of the insurance company and is 
not licensed by the Board? 


Opinion: Canons 27, 34, 35 and 47 are involved. 


Question z. A lawyer may employ a lay licensed representative on a salary 
basis to appear for him and try cases before the Workmen’s Compensation 
Board as long as the layman restricts his activities to those which may law- 
fully be undertaken by him. In fairness to the client the lawyer must disclose 
the fact that he is retaining a layman to try the client’s case. Moreover, the 
lawyer must assume responsibility for the layman’s conduct of the action. 
Under similar circumstances it would be proper for a lawyer to employ a 
licensed representative on a non-contingent per case basis. 

It is clearly improper for a lawyer to employ a licensed representative on 
a percentage of fee basis. Canon 34 clearly prohibits division of fees with 
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laymen. See also Opinion 48 of the American Bar Association and Section 
276 of the New York Penal Law. 

Question 2. A lawyer may not on any basis be retained by a layman to 
represent a client of the latter. In the situation involved the layman would 
be acting as an intermediary between the lawyer and the ultimate “client.” 
This would constitute violation of the clear proscription of Canon 35. 
A fortiori, a lawyer could not enter into such an arrangement with a layman 
on a fee-splitting basis because of Canon 34, discussed above under Ques- 
tion 1. It should also be noted that the arrangements posed in this question 
might well be objectionable under Canon 27, which prohibits lawyers from 
using laymen and others to tout business for them. 

Question 3. It is not improper for a lawyer to forward a case to a licensed 
representative if he does so with the knowledge and consent of the client. 
It would not be proper for the lawyer to receive a forwarding fee or any 
other payment from the licensed representative in connection with the for- 
warded case. See Canon 34. 

Question 4. A lawyer may not receive a third-party negligence case sent 
to him by a licensed representative if any payment is made to the licensed 
representative in connection with the sending of the case to the lawyer. 
However, it is proper for a lawyer to accept a case sent to him by a licensed 
representative provided the client consents and the lawyer establishes a per- 
sonal relationship with the client free of control by the licensed representa- 
tive and no payment is made to the licensed representative in connection 
with the sending of the case to the lawyer. See Canons 34 and 35, and Section 
276 of the New York Penal Law. 

Question 5. This question as stated involves the interposition of a lay 
intermediary between the lawyer and the client in violation of Canon 35. 
See also Canon 47. 


January 23, 1958 
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